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•	 In Depth: Hazards of the 
workplace - an employer's 
obligation to disclose 
in/ormation to the public 

•	 Disaster Assistance Act 
materials 

•	 Manufacturer's liability for 
hazardous wastes deposited 
on a farm 

•	 Fa/eral RI!f{isler in brief 

•	 State Roundup 

•	 Ag Law Conference
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•	 Recent law review literature 
on agricultural law topics 

•	 Circuits disagree on 8tatus 
of migrant pickle workers 

•	 Bankruptcy empowering 
statute may alter rii(hts in 
cooperative patronage 
certificates 

•	 Corporate farming - state 
divestiture law prevails 

Relief under Ag Credit Act of 1987 
may have tax implications 
The Agricultural Credit Act of 1987 includes two relief provisions for farmers 
about to suffer foreclosure, both of which may creale discharge of indebtedness 
income. The first, 7 U.S.C. *2001(c)(6), provides for termination of the mortgage 
debt upon payment by the debtor of "recovery value." As a condition to such termi
nation, the Secretary may reqllirf' a "rf'capture agreement" to recapture the differ
ence between "recovery value" and fair market value if the real estate is sold 
within two years. The second, 7 V.S.c. *200Hdl, I,ei, provides for principal and 
interest write-down, subject to a "shared appreciation agreement," which would 
recapture the difference between the appraised value at the lime ofrestructllring 
and at the time of recapture. The "shared appreciation agreement" may have a 
term of up to ten years. Recapture is triggered at the earlier of conveyance by the 
debtor, repayment of the loan, or cessation of farming operations, While these 
restructuring devices may seem to avoid discharge of indebtedness income because 
the "recapture agreement" or "shared appreciation agreement" is 8ubstituted for 
the ori/pnal debt, an analysis of the case law leads to an opposite conclusion. 

A discharge of indebtedness lDOIJ is included in gross income under section 
611a)\12) of the Internal Revenue Code. DOl results when an obligation is dis
charged for less than the amount due. IRe ~ 108 provides for non-recognition of 
DOl income in bankruptcy cases when the taxpayer ii" in~olvent and when the 
taxpayer is a solvent farmer. The price of such exclusion from income is the reduc
tion of certain tax attributes, a Congressional attempt to ensure that the income 
will be realized, and taxed, at the time of some later sale. The "solvent farmer" 
exception is not an automatic relief from UOI income and many farmers may have 
some difficulty qualifying under this provision. See 4 N. Harl, Agricultural Law * 
:39.03t4! (Supp. 1988). lf there is a reasonable prospect that the debt will be en
forced, there i~ no DOl and so no reason to qualify for the IRe § lOR pxclusions. 

(Continucd on 11(':".:( p:1gc) 
------ --.----- 

FmHA's net recovery value 
A primary focus under the Agricultural Credit Act of 1987 for the Farmers Home 
Administration arc the Joan sen icing provision." Thp inte-rim regulations, pub
lished September 14, 1988. provide a structure for FmHA in handling loan servic
ing requests. 53 Fed. Reg. 35638. The new regulations set forth five phases for 
servicing borrower's accounts. 

Phase I involve~ the accounts of borrowers who are current. in their payment;,;. Re
scheduling and reamortization are available in this phase to meet the primary ob
jectives of keeping the farmer in business and minimizing losses to the government. 

If the farmer borrower is unable to meet or make regular paympnts, even with 
a re.:-;chedulcd or reamortized loan. the borrower enters phase II of the loan sen'ic
ing options, which includes lower interest rates and deferrals. 

When these options do not assist the borrower in preventing delinquency and 
when the borrower is 180 days delinquent, the borrower enters phase III of the 
loan servicing process. At this point. the agency must determine which will provide 
the- best net recovery value to the government: ket'ping the farmer in business or 
liquidating. The loan servicing options available at this stage arp con:'iolirlation. 
rescheduling. reamortization. deferral, softwood timber loans. conservation easf'
ments, and write down of debt. Each of these loan servicing option:o; wtll be mea
sured against the net recovery value to the government. 

If at the end of all calculations, FmHA determines that it cannot restructure thp 
loan, a notice of intent to accelerate will be sent to the borrower, notify'ing the 
borrower of the right to a meeting with FmHA, the rigbt to appeal. the right to 
request an indept:ndent appraisal, and the right to buy out th~ loan at net rlo'co\'f'ry 

(Continued on next pORel 
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The issue is whether a "recapture 
agreement" or a "shared appreciation 
agreement" i~ a sufficient continuation 
of the original debt to avoid DOl income 
upon a termination at the time the 
debtor pays "recovery value" or at the 
time of a principal and interest write
down. I£not, there is clearly DOl income. 
Forrn~ for both agreements arE' included 
in the Regulations promulgated Septem
ber 14, 1988, certain Provisions of the 
Agricultural Credit Act of 1987, and Ad· 
ditional Amendments of Portions of 
Farmer Program Regulations, 53 Fed. 
Reg. 35746 119881 (to be codified at 7 
C.F.R. ~ 1951.950, Exhibits C and DI. 

The Tax Court has held that an obliga
tion is not treated as a true debt for tax 
purposes 

"when it IS highly unlikely. or impos
sible to estimate, whether or when 
the debt will be repaid, 

"When an obligation is highly contin
gent and has no presently ascertaina
ble value, it cannot refinance or sub
stitute for the discharge of a true 
debt. The very uncertainty of a highly 
contingent replacement obligation 
prevents it from re-encumbering as

rr===;l (i~_......_.==
In i8 • G'i";)a~" , ,,- C1 u7 / I I/-d

-- __ ..1 ~.r--e 

VOL h.I";O :1. WHOLE NO 6::1 DECEMBER l!ll',>\ 

Ao\LA ~:dllor I.mda Grtm McConm~k 

Iii" Morns Hd 
Toney. AI. .1."i77:J 

COnlnoullng t:dllor~ ,lames W N',rr"n, Snlllhr.~ld, 

NC . .)",'..(e Lanl·~."I"r. FayPlle,·,lle. AK..John C 
B",·k.'r. l"IlIVerHl\V Park. I'A ..hdla R WIlder, COlver
~'Ir of Ark,ln..;,,~. Tprl'n"e J ('cntner. Unl"~r~lty of 
lieorRJa. Alh..n,. GA. Lmdd Grllo M"Conlllck, Too<',v. 
Al 

SL-Il.t· R,-"pllrh-'r~ Paul A M"ml.~. B)l)l)mm~(ln. [1.. 8,d 
AnshaL'h"r .J"ck~on'tll", ~-l.. fj"nald D M~~Jnlyre. 

Hcl.ma. MT 

F'"r '\ALA ml'mbershlp mlonnal.lOn. ('lnl.1Ct Mason E 
WlgRJn~ ..Ir. Heron. B"n·h~lte. Rllchrt and R;,thwelL 
SUlt", 7(ln, luz.5 Thomas .)dT"rHon Sl N W, W;J~hlng
ton. 0 C 200\)7 

J\o:"n~ullural La.... Update IS puI>J'Hh~d by lh~ A.m",ncan 
Agncultur"l lay; .-\."",)<·,,,t[(ln Publtr;Juun "me",' 
Mavnard I'Tll.llng. 1m. :!t~ Ne .... Y'lrk ,\V(·. De~ 

Mnmt'~. 1.'\ ",n:ll.J All Tll-:hts Tl,~pn'",rl FIn! d:J~~ pn~l' 

age paid nl I)e~ .\-Ioaw' IA :;o:Jn 

Thl~ puhhcatlOn I~ d"~L!ml-'d 10 provldt accurlll.", and 
aUlh"nldllve IJlI"rmullon III rt·gnrd 1.0 lhp ~uhJecl mal
ter em·Hed. [I L~ ""Id ""H.h Ib,' Llndt'rstandlOl« thai lhe 
publlsht'r I~ n[)~ t'n~ag"d In r~ndt'nng legal. account Ing 
ar otlwr pr[}r~b"ltJn"j ~~,",'lC" If )p!':;JI "d",,;~ or olhH 
""P\'rt a,slsLance IS r('tju,rt·d. the .'iC'rvL1"·~ or a CUIllp<' 
I.ent. prOIC~~lOnal ~hL)ul'] tw ~OLJrdll 

Vi,..",,'~ ...preRs"d h",rem ar{, th"~e of lh;> indiVIdual 
aUlhors .nul ~hnllld nut I>l' lOlerprelcd as statocm;>nts 
"f pollC'} bv Ih~ American :\;{ne"ltural l--llw ABStlC,a
lmo 

L('I\H~ and edll.nn"l e"ntnhutlOn., ar~ .....elcome and 
6hould bt' dlrect",d to Lmda GrIm M(('<.'rml~k. Editor, 
188 Mum, Rd . Tone)', AL 3577:1 

(""!,}Tlghl 19H5 by AmeTlcan ,\gnecl!t,ur~1 Law A.~~ot·l 

;.II'.n ~o pan of Ihl~ Il~""·~l,,l.ter ma) I->t' T<,proouc",d or 
t'·:ln~",\\,.,d '0 ,my form ur hy ally mean;;, ell'drumc 
or mecllolllCcal. tndudml<: phutocopylng. reconhng. or 
hy an} ",I"'rmal.lOn ~t"r"ge or relrt ..val sysll'm ....... (h
\Jul pennl~~lon In ..... ntmg frum lh.· pClhhsh\,r 

sets freed by discharge of the true 
debt until some indeterminable date 
when the contingencips are removed. 
In a word, there is no real continua
tion of indebtednes:, when a highly 
contingpnt obligation is substituted 
for a true debt. Consequently, . the 
gain is realized to the extent the tax
payer is dischargpd from the initial 
indebt.edness." 

Angelo Zappo, 81 T.C. 77 (19831. 
Under a "recapture agreement," no in

terest is called for and the decision to 
sell rests entirely with the debtor. In 
Zappo, even to the extent the guaranty 
agreempnt involved was a primary obli
gation of the debtor, it wa;-; subject to a 
number of contingencies, was not in
terest hearing, and so \..'as not a "substi
tu te for the discharge of a true debt." 
Likewise, although a "shared appreci
ation agreement" is certain of execution 
at the earlier of the times specified in 
the statute, the agrepment is :-;ubject to 
--,,-_._

the contingency that the real estate ap
preciate, which may not occur and even 
if its does occur is uncertain in amount. 
"'I I/n a true lending transaction, there 
exi"ts the reasonable likelihood that the 
lpnder wilJ be repaid in light of all 
foreseeable risk~.'" Zuppo at 88. Neither 
the recapture agrpement nor the shared 
appreciation agreement appears to sat
isfy the Zappo criteria. Thc' restructur
ing arrangement:; ~ll1owed by the Ag
ricultural Credit Act of 1987, even if ~ubo 

ject to the "recapture" or "shared appre
ciation" agreC'nwnts, create DOl income. 

In light of this tax result. a farmer 
seeking restructuring relief under the 
A~'Ticultura) Credit Act of 1987 and his 
advisor" should <l:;:,ess thl' farmer's qual
ification..;; under the provision:; of' IRe 
section 10:-; felr relief from nOI income 
If those requirements are not met, there 
may be tax liability but no {'unds Clvail
able with which to pay the tax. 

~J{lm('s "r Narro/l 
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value. If the borrower does not exercise 
any of these rights, the borrower is con
sidered for preservation loa n servicing 
programs, the lease-backJbuy-back and 
homestead protection options. 

If the loan cannot be restructured and 
it i:-; determined that the borrower is in· 
eligible for preservation loan servicing 
options or if the borrowE'r does not re
quest the preservation loan servicing op
tions, liquidation is required. This is 
phase IV of the loan servicing procedure. 

Phase V involves the property once it 
is in inventory as the borrower is once 
again considered for the preservation 
loan servicing options. 

Throughout this process, net recovery 
value to the government becomes a key 
component of the calculations. Provi
sions for determining net recovery value 
are found at 7 C.F,R, § 1951.909(1), The 
county supervisor determines the net re
covery value to the government based on 
information available locally with guid
ance provided by the State Director. The 
county supervisor initially determines 
the current market value of the property 
by using the instructions provided for 
valuing real estate found in Part 1809 of 
the regulations and the FmHA instruc
tions for valuing chattel property. 7 
CFR § 1951.909(/)111. Adjustments are 
then made to the current market value 
of the property, 

The county supervisor must subtract 
from the current market value the 
amounts required to payoff prior liens, 
as well as amounts necessary to pay taxes 
and assessments, depreciation, manage
ment costs, and interest costs to the gov
ernment. 7 C,F.R § 1951.909(f)I1)(iil, If 
the state has statewide or district 
contracts for management of inventory 

farms. the State Director will spel'it~· the 
rates to he llsed in thp management 
co~ts calculations Exhihit I. A.l 11. If thl' 
state does not haw this information 
available, the county' ::;upervisor will use 
local level contract rates. Depreciation 
costs are calculated hy dividin~: the an
nual rate of deprhiation by twelv(' and 
multiplying that number by the average 
holding period in months. Interest cost 
i;,; the interest ratl' on 90-day T-Kills, 
multiplied by tt'e current market value. 
divided by twt"lve, and then multiplied 
by the average hulding period in months. 
Average inventor.\' holding pf'riods are to 
be established by each stat£' by .Jul,\" I of 
each year. 7 C.F.R. *1951.909(f)(1Hiil. 

The county supervisor must then ad
just the ClllTf'nt markf't value for any 
changes in value during the average 
inventory holding period. 7 C,F.R. * 
1951.909(f)(1)(iiil. Increases or de
creases in value are to be determined an
nually by a farm land market advisory 
committee. The committp(,'s meetings 
and decisions, including the b~Jsi" for 
those decisions, are to he docullwnled 
and retained in the Stat(' OffiLl:' :H1d l_ll"(lo 
vided upon requpst. ExhibIt L, A.I:')I. 

The county supervisor must :;uhtra<.:t 
resale expenses such as rf'pairs, com
missions, and advertising 7 C.F.R. * 
1951.909ff1( 1)(iv). The county supervisor 
is to contact at least one local newspaper 
to obtain the cost for advertising inven
tory farms. Repair cost~ involve typical 
essential repairs related to the physical 
condition of the collateral. Commission 
costs are to be determinpd by a survey of 
auctioneers to determine the average 
commission rate for chrH tf'l :"nl/:'". Real 
estate commission~ "",-\11 he detE'nnined 

f('()!ltlfll/(!d (In next Pl1g(l) 
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by an annual state study to find out 
whether commissions should be included 
as an expense or whether FmHA dis
poses of inventory farms without the as
sistance of brokers or auctioneers. Ex
hibit I, A. (4)'al. 

The county supervisor must l'iubtract 
other administrative and attorney ex
penses. 7 C.F.R. § 1951.909if),llivi. The 
State Director must consult with the re
gional counsel to determine the govern
ment attorney time involved in an in
voluntary liquidation. Administrative 
expenses are to be determined by the 
State Director utilizing FmHA Resource 
Management Syt-item work standards. 
These standards should be available in 
the local FmHA office. 

Finally, the county supervisor adds 
<iny income that will be received after 
acquisition, such as rent. 7 C.F.R. § 
1951.909(f111 Hvi I. 

The borrower has forty-five days after 
notice of ineligibility for loan servicing 
to buy the property at the net recovery 
value. FmHA will not finance this huy
,,"t. 7 CFR. § 1951.909'hH3)riiir. A hor. 
rower who does buy the property at net .--, recovery value must enter into a Net Re
coY(~ry Buyout Recapture Agreement. 
This a,f"rreement requires a borrower who 
sells the property within two years of the 
buyout and realizes a gain to a~ee to 
pay the difference in the sale price and 
the net recovery value buyout amount to 
FmHA. During the two-year period, 

FmHA will have a lien against the prop
erty which will be subordinate to any 
purchase money security interest. Th~ 
borrower's account is credited with the 
amount paid and a receivable account is 
established in the amount equal to the 
difference between the net recovery value 
and the market value of the real estate. 
7 C.F.R. § 1951.913. If the property is 
not sold within the two-year period, the 
lien and the borrower's personal liability 
on the receivable account is then extin
guished. 7 C.F.R. § 1951.909IhJI3I1iv). 

Borrowers and their advocates should 
try to determine the net recovery value 
of the larmer's property as they prepare 
their requests for loan servicing options. 
Net recovery value is the bottom line 
number against which loan servicing op
tions are measured. If any of the loan 
servicing options will provide greater re
turn to the government than the net reo 
covery value. the borrower cannot bu)· 
out at the net recovery value. 

~o.v{'e Lancaster 

:\: This material is based upon work sup
ported by the USDA, National Agricul. 
tural Lihrary, under Agreement No. 59
32U4-8-13. Any opinions, findings. con
clusions. or recommendations expressed 
in this report are those ofthe author and 
do not necessarily renect the view of the 
USDA 

-- ..-----._-

Federal Register in brief
 

- , 

The following is a selection of matters 
that hu\'e bt'en published in the Federal 
Rt'gister in the past few weeks· 

1. FCA Agricultural Credit Act 01" 
1987: implementation; proposed rule. 53 
Fed. Reg. 44438. 

2. FCA; Funding and fiscal affair.'i, 
loan policies and operations, and fund
ing operations; borrower rights; an
nouncement of effective date of nnal reg
ulation:,. Effective date 10/14/88. 5:~ Fed. 
Reg. 45076. 

;3. FCA; Loan policies and operations: 
borrower rights; supplemental proposed 
rule; concerns "two portions of the disclo
sure regulations concerning the effective 
interest rat.e." 53 Fed. Reg. 45101. 

4. ASCS; Appeal regUlations; tinal 
rule; effective date 11/R/HH. 53 Fed. Reg. 
45073. 

5. ASCS; Loans and purchase pro
grams; f"rrains; uniformity of price sup
port and production adjustment pro
grams; final rule; effective datE' 1l/25/tl8. 
53 Fed. Reg 47658. 

6. eee: Loans and purchase pro
grams: grains, uniformity of price sup
port and production adjustment pro
grams; final rule: effedive date 11/25/88. 
53 Fed. Reg. 47658. 

7. ecc: Appeal regulations; final rule; 
effective date 11/8/88. 53 Fed. Reg. 
45073 

8. ece; Milk price support program; 
final rule; effective date 11/15/88. 53 
Fed. Reg. 45887. 

9. FmHA; At,rriculturat Credit Act of 
1987; implementation; interim rule; cor
rectIOn; eflcct.ive date 11/14/HH. "Request 
for a meeting to consider action to cure 
non-monetary defaults and to request 
loan servicing to correct monetary de
faults can be made at the same time. 
"i.e..... borrowers are not obliged to 
choose between one or the other form of 
relief." 53 Fed. Reg. 45755. 

- Linda Grim JtcCornlil'k 

Correction 
The correct address for AALA Director 
\Valler J. Armbruster i:,: 

Walter J. Armbruster 
Farm Foundation 
1211 West 22nd Sl. Suite 216 
Oak Brook, Illinois 60521 

AGLAW 

CONFERENCE CALENDAR 

1989 Penn State area tax 
meetings. 

Jan. 3, 1989, Bedford, PA,
 
Jan. 4, 1989, Uniontown, PA;
 
Jan. 5, 1989, Butler, PA,
 
Jan. 6. Indiana, PA:
 
Jan. 10. \Varren, PA;
 
Jan. 11, Mercer, PA;
 
Jan. 12, DuBois, PA;
 
Jan. 13, Centre County, PA:
 
Jan. 17, Tamaqua, PA;
 
Jan. 18, Quakertown. PA,
 
Jan. 19, Lancaster, PA;
 
Jan. 20, Chambersburg, PA;
 
Jan. 24, Lewisburg. PA;
 
Jan. 25, Honesdale, PA;
 
Jan. 26, Tunkhannock. PA;
 
Jan. 27, Wellsboro, PA.
 

Topics include: preproductivE' costs, 
investment credit carryover, dealing With 
recaptures. 

Sponsored by Penn State Univer"ity 
College of Agriculture. 

For more information, call 814-865
7656 

Conference for employers of farm 
labor. 

Jan. 16-17. 1989. Thompson's Dairy 
Bar. Clarks Summit. PA. 

Feb. 8-9, 1989. Ramada Inn. Kennett 
Square, PA. 

Feb. 14·15, 1989. Holiday Inn, 
Gettysburg, PA. 

Topics Include: emplo.ymenl of migrant 
and st;>mional <lfrricultural workers: Penn. 
Seasonal Farm Lahor Act: f'mpJo.vee 
hl'alth and safety rule~ and regulatiom 

Sponsored by Penn StaLe- lJni\.'l'l"sllv 
College of Agricultme. 

Fur more mformation. c.:t1l814-86S-9547 
or R14-8G.')·76;')G 

Environmental law 

Feb. 16-18. 1989. Hyatt Regency. 
\Vashington. D.C. 

Topics include: Supi:rfund Ami:ndnl('nts 
and ReauthOrization Act of 1986: land u"p 
regulation: Clean Vt'ater Act dt'\'elopmpnls 
and underground water dt'vPlopmenb. 

Sponsorpd b~' Em·jronmental Law 
Institute and Thp Smithsonian 
Instltut.ion. 

For lTlore in/ormation, call 215-:Z4:l-16:30 
or 1-800-CLE-NEWS. 

AgBiotech'89 

March 2tl-:30. 1989. H.vatt Regency. 
Arlington, VA. 

Top\{~" include: patl:'nlS and re,c;111aclll"V 
affair,,; statt' and local public refatlOn." 
regarding environmental rp!('ase. 

Sponsorl'd by Hw!pchno!(Igy MagazJrll' 
For morl:' informatil!n. call 1-.'<00-24:1

J~38, pxt 2:12 . 

•
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Hazards of the workplace - an employer's obligation to disclose ill/i-'
by John C. Becker 

In the November. 1988 15,me of the Ag
ricultural Law Update, part one of the 
two-part discussion on hazards of the 
workplace focussed on the provisions of 
the OSHA Hazard Communication Stan
dard. In this second part., the issue 
under discussion is the employer's obli
gation to disclose information to the pub
lic. In addressing this issue, two sources 
."hould be consulted. state law that di
rects disclosure of information to the 
pubhc and Title III of the 1986 Super
fund Amendments and Reauthorization 
Act ISARA), 42 U.S.C ~ 11001 eI seq. to 
the Comprehensive Environmental Re
sponse, Cleanup and Liability Act of 
1980, ICERCLAI, 42 U.S.C *9601 el seq. 

Under state law, any person who lives 
or works in the state and who is not a 
competitor of the employer may have the 
right to request copies of workplace 
hazardous substance surveys, environ
mental hazard surveys, and material 
safety dala sheets lMSOSj. Under condi
tions set forth in the law or regulation. 
for example, see Pa. Stat. Ann. tit. 35, * 
73051 gl IPurdon 1988 SUpp.l, local 
police, fire, or emergency response agen
cies that cover the area in which an ern· 
player is located may also be entitled to 
receive this information. Once received, 
the agencies may have to limit further 
disclosure of the information to those 
that involve the official business of the 
agency. For example, see 34 Pa. Code * 
305.31d 1131. 

Under SARA, an employer's initial obli
gation is to report the presence of an ex
tremely hazardous substance on the em
ployer's property. 42 US,C. § 11002Ic). 
To meet this obligation, an employer 
needs to obtain the list of extremely 
hazardous substances prepared by EPA 
40 C.F.R. § 355, Appendix A. When a 
hazardous substance is identifIed from 
this list, the employer or owner of the 
facility where the substance is located 
must determine the amount on site and 
compare that amount to the threshold 
planning quantity for the substance. If 
the amount of the hazardous substance 
exceeds that quantity, the employer or 
facility owner must notify the state 
Emergency Response Commission that 
it is subject to the emergency planning 
requirements of SARA. Jd. § 355,30IbJ. 

For example: the threshold planning 
quantity for aldicarb is listed as 1001 
10,000 pounds. This refers to the total 

John C. Becker is Associate Professor of 
Agricultural Law at The Penns)'h1ania 
State University, Unil'ersity Park, PA 

amount of active ingredient, not total 
weight of formulated material. The 
higher number refers to nonpowder, 
nonmolten, nonsolutioil formulations, 
such as granules greater than 100 
microns in size. Wetable powders and 
liquid formulations are covered by the 
smaller lhreshold planning quantily 
number. 

The employer or facility operator will 
designate a representative as facility 
emergency response coordinator and no
tify the local emerg-ency planning dbtrlct 
of the selection. 42 U.S.C. ~ 11 OOdl dlO 1. 
This coordinator will participate in lhe 
local emergency ref.;ponse planning pro
cesf.; of developing a local response plan. 

A third employer obligation deals with 
the release of extremely hazardous sub
stances. In this situalion, reportable 
quantity amounts are again used to de
termine if a release must he reported. If 
the release doeB not exceed the reporta
ble quantity amount, there is no need to 
report ils release. Id. *11004(a)(2). For 
example. the reportable quantity amount 
for aldicarb is one pound. If less than 
one pound is released, there is no need 
to report its release. 

A release that remains confined to the 
facility is also not subjf'ct to the notifIca
tion requirement. Id. *11004(a)(41. Rely
ing on this exception to the reporting ob
ligation requires the ability to prove the 
release did not escape off the property. 
Routine releases of fertilizers and pes
ticides a!:; part of j3gricultural operations 
are generally not subject to reporting. 

Under SARA and CERCLA, the nor
mal application of fertilizer and the ap
plication of a Federal Insecticide. Fungi
cide, and Rodenticide Act registered pes
ticide are exempt from release reporting. 
42 U.s.C. ~ 96031el IWest 19831. 

If notification is required, it is to be 
given to the local emergency planning 
committee and the state emergency re
sponse commi."sion of nny area likely to 
be affected by the rcIf'ase. 42 U.S.C. * 
1l004(blI11. Notice should abo he given 
to the EPA National Response Center. 
Tbis notice must be I"riYen immediately 
after the release and \vill include the fol
lowing information: 
* the chemical name or identity of the 

released substance . 
*	 whether the substance is an extremely 

hazardous substance 
.(. an estimate of the quantity released 
.;c the time and duration of the release 

the medium (air, water, soiL etc,) into 
which the substance was released 
precautions to take as a result of the 
release 

name and telephone number of a con
tact person 

*	 any known or anticipated immediate 
or delayed health risks associated 
with the emergency release and advice 
concerning medical attention thal 
may be necessary for l'xposed indi
viduals. 

Jd. ~ 110041h1l21. 
As ."oon as practical after a release 

that requires lhis notice. a follow-up no
tice is to be gwen t.o the state and local 
emergency planning commissions Of' 

comnllttees. This follov,·-up notice up
dates information in the original notice 
and includes lhe following addltional in
formation: 

action taken to respond to and contain 
the release 

:':	 known or anticipated immediau-' or 
delayed health risks a,:;sociatcd with 
the release 
if appropriate, advice concerning med
ical attention necessary for exposed 
individuals. 

J<1. ~ 110041cl. 
Owners or operators of facilities In

volved with emergency releases occur
ring during transportation of the sub
stances can meet thf' requirement of 
notification by calling the 911 enwr
gency number. if available, or the tele
phone operator. rd. * 11004(a)( 11. 40 
C.F.R. *355.401bil411iil. 

For employers who are subject to 
OSHA's Hazard Communication Stan
dard, SARA contain,::; additional require
ments. The first of these additional obli
gations requires an employer, or facility 
operator, to submit a copy of each MSDS 
to the state commission, the local com
mittee, and the fire department that has 
jurisdiction over the facility, 42 U.s.C. § 
1121(a)(11. At present, this obligation 
applies to hazardous chemicals that are 
present in amounts equal to or greater 
than 10,000 pounds, or extremely haz
ardous substances greater than or equal 
to 500 pounds. 55 gallons, or the thresh
old planning quantity. whichever is less. 
Effective October 17, 1989, MSDS's for 
all remaining hazardous chemicals will 
be submitted, regardless of the amount 
maintained at the facility. Prior to Oc
tober 17, 1989, ifan employer or facility 
operator obtains a hazardous or extrpmely 
hazardous substance in an amount that 
would require the MSDS to be submit
ted, the MSDS must be submitted within 
three months after it meets the quantity 
amount that requires the MSDS to be 
submitted. Jd. ~ l10211dl; 40 C.F,R. * 
370.20Ib)(l)(il, see generally 52 Fed. 
Reg, 38344-38377. 

AGRICULTURAL LAW UPDATE DECEMBER 1988 4 



---

r-I:ion to the public
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As an alternative to providing an 
I'vJsns foJ' e<Jch of the hazardous or ex
tremely haZ3l'douf.; t-;ubstances, an em
ployer or facility operator ha~ the option-_.-
of submitting a list of the chemicals 
grouped by hazard category' such as im
mediate health hazard, delayed health 
hazard, fire hazard. sudden release of 
pressure hazard, and reactivf' hazard. 42 
l'SC ~ 11021121,40 C.F.R. ~ 370.211bl. 
Each li:-,t must also include the chemical 
(Jr common name of each hazardous 
dwmical a.s provided on the .\1SDS. If 
tIll' ...;ubstance is a mixture. the list can 
(,(!I1tain the required information on each 
cllmponenl of the mixture or for the mix~ 

tun' ItSelf'. \Vhen listing components of a 
mixture thosl' substances that make up 
at least 1(;. of the mixture will be listed, 
unlc:-;;:; the suhstance is carcinogenic in 
which case substances that make up at 
It'ast 0.1 ' ( of the mixture will be listed, 
·HI C.F.R. ~ :170.2Hlbl. 

The next iHlditional requirement deals 
wIth reporting to the statl:> commis.c;ion, 
local planning committee. and locid fire 
depaI1ment. Those employer.s or facility 
operators who rill:' nn MSDS must also 
me a chemical inventory form known as 
l'lther a "Tit'r 1" or "Tit-'r 2" form. 42 
U.S.C. ~ II022IaIIJI. The initial lliing 
date of the inventor.I,.· form was March 1. 
19HH. and thl' obligation continues annu
a 11:,-' tht'J't'aftt'r. With the expansion of 
the MSDS filing requirement in October, 
19"'9. Cding or the chemical inventory 
form will also apply to those employers 
and facility operators covered by the ex
pandl'd n>quirement. Enforcement of the 
n:pandl'd OSI fA hazard communication 
~tandard on August L 19HH will create 
the obligation for additional employers 
to file chemical inventory forms on 
J\.larch L 1989. the annual renewal date 
for the ri.lings. 

After ri.ling an lIlVl'ntory report form 
\\Ith the local fin· department. tht-' own
l'r~ Ill" !dl'Ilil\" IlpvraLOr may r('('pive a re
que:--l fur all tlll-Slll' lllspeC'lion lJndPJ'-- ~.--\R.--\. Lhl:' J(){'al lire company is i.HI
thonzl·d tu rnake Lhh JnspectlOn and rp
qll('.~t that the OWl1l'r provide spl'C'iric 10
cat Illl1 in/i)J'Illation on hazardous chemi~ 

cale; at thl:' faeility. fr! *11O~2IfJ. 

\\l1l'n ~l'll·l"tmg the rE'port form to use, 
a "'TIPI' 1" l"nrm ("an hl' used in place of a 

--"'~ 'TICI' 1" form. ChE'ck with the state 
Eml'rgcnc.v R(>~ponse Commission to de
termll1P which form i:; being used in your 
-Lll!: 

--- III order 10 compli..,te the "Tier :(' form, 
,Iii "il"Ip](IV('1" (II' facility Opl'rator must 
h,l\'v the fullowing information readily 
8vailablt'. 

*' The facility name, complete address. 
primary standard industrial classifi
cation code and Dun and Bradstreet 
number. The standard industrial clas
sification code can be obtained from 
the unemployment compensation tax 
return filed by the employer or by ref
erencing the code in the classification 
manual that is available from the U.S. 
Government Printing Office in Wa~h
inglon, D.C. 
NamE'. title. and telephonp numher Ito 
include a 24 hour phone number) for 
an E'mergency c(mtnd person. 
The chemical name and chemical 
i.lhstract service number of each haz
ardous or extremely hnzardous suh
stance heing reported, Identification 
of the substance as a solid, liquid. or 
gas, pure form or mixture is also re
quired. 
Information about the :mbstance and 
its hazards, such as physical or health 
hazards, pressure release hazard, fire 
hazard, reactivity hazard, and its im
mediate or delayed effect hazards. 
Inventory information that can be 
used to calculate maximum daily 
amount, average daily amount, and 
number of days when the substance 
was present at the reported location. 
The type of storage which the ~ub
stance is under, to include thE' temper
ature and pressure conditions. 
A hrief description of the location of 
the suhstance that will enable it to be 
located in time of emergency. 
The reporting owner or facility 
operator has an option to file a site 
plan or Jist of coordinated ahhrevia
tions to assist in locating the sub
strmcl' on thE' workplace or facility. 

40 C.F.R. ~ 370.41. 
Access to MSDS'~ and chemical inven

tory report forms are governed by the 
statute. Under these rules, any person 
may obtain an MSDS from a specific fa
cility by submitting a written request to 
the local planning committee. 42 V.S.c. 
~~ 110211c1121, 11022(e)(3). If an em
plo.yer or facilit.y operator has used the 
"Tier 1" inV<-'l1tory report form, a "Tier 2" 
report may be requested by a state com
mission or local planning committee 
member acting in his or hE'r official ca
pacity or if the request is limitE'd to 
hazardous chemicals stored in amounts 
in excess of 10,000 pounds. Id. * 
1l022(e)(3)(A),(B),(C). In other situa
tions, a request for a "Tier 2" inventory 
form may be made if the request in~ 

cludes a general statement of need. Jd. 
Such a situation might be that of a re
quest by a private citizen for "Tier 2" re

port forms. When the request is received 
by a state commission or local planning 
committee, the recipient will evaluate 
the statement of need and forward a re
quest to the employer 01' facility operator 
if need is e:;tabli:;hed. 

A final SARA requirement deals with 
reporting requirements for release of 
toxic chemicals. A release ot" a toxic 
chemical is any spilling, leaking, pump
ing. pouring, discharging, injecting. es
caping. leaching, dumping, or disposing 
into the environment, including ahan
doning or discarding of honels. contain
ers. and other closed recE'ptacJE's. 40 
C.F.R. ~ 372.:l, see generally. 5:3 Fed. 
Reg. 4500-4554. 

This ohligation is limite-d to cl:'rtain 
employers and facility operators, and 
therefore may have less than a bJ'oad ap
plication. To be subject to this require
ment, an owner or facility operator must 
meet all of these guidelines: 

The facility must have- te-n or more full 
time employees. 

:~ The facility must be classed in one of 
the standard industrial classification 
codE'S from 20 through 39, as in effect 
011 .January 1, 1987. 
The facility manufactures, processes, 
or otherwi;:;e uses a toxic chemical in 
excess of a threshold quantity of that 
chemical a~ set by regulations, 

42 US.C. ~ 11023(blili. 
l\'1ajor divisions that are outside the 

standard industrial classification codes 
are agricultu.re, forestry, fishing, con
struction, transportation, communica
tion, electric, gas. sanitar.v serVIces, 
wholesale and retail trade, finance, in
surance, real estate. and service entities 

Threshold quantitlE's of toxic chemi
cals to be reported vary according to aC'
tivity that involves the product and the 
year in which the activity takE'S place. 
For example, facilities that manufac
tured or processed a toxic cht'llliraJ dur
ing 1987 were obligatpd to till' n report 
if more than 75,000 pounds of the chern· 
ical was manufactured OJ' procp~s('d. Ln 
1988, this figure is reduc('d to 50.000 
pounds and further reduct'd in 1989 and 
thereafter to 25.000 pounds. If a cht'mi
cal is "othelwise used" at a facility tht' 
threshold amount is 10.000 pounds for 
any year. lei. 

In the context ofthis regulation, "man
ufacture" means to produce, prepare, im
port or compound a toxic chemical, 
whether it be the primary or secondary 
product of the activity. lei. * 
11023(bH 11(e1, "ProCI:'SS" it'> a term used 

(Continued on next page) 
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to describe the preparation of a toxic 
chemical, after its manufacture, for dis
tribution in commerce. Id. In this con
text, preparation may involve the physi
cal form or state of the chemical or mak· 
ing part of an article that contains the 
toxic chemical. "Otherwise used" refers 
to use that does not meet the definition 
of "manufacture" or "process." Id. 

The list of toxic chemicals to which 
this requirement applies was published 
in 53 Fed. Reg. 4530-4540, 40 CF.R § 
372.65. This is a separate list from that 
which triggers the planning notice and 
emergency release. 

If these requirements have been met, 
an owner or facility operator must sub
mit to EPA and the State Emergency Re
sponse Commission a completed EPA 
form "R" for each toxic chemical. 40 
C.F.R § 372.15. This report will cover 
releases of a toxic chemical that occurred 
during that calendar year and must be 
filed on or before July 1 of the next year. 
The first report for calendar year 1987 
must be submitted on or before July 1, 
1988. Once completed, the facility owner 
or operator must retain a copy of the re~ 

port, plus all supporting documents and 
materials, for a period of five years. 40 
C.F.R. § 372.16. 

Since the term "release" is broadly de
fined in this section, the facility owner 
or operator must know the 'location 
where the substance was released and 
the type of treatment or disposal used at 
the release point. If the release is emit
ted to the air, discharged to water, or 
released to land, form "R" asks the facil
ity owner or operator to determine the 
total release of the substance in a calcu
lation of pounds per year. If the chemical 
i~ treated on the facility before being re
leased, a treatment efficiency calcula
tion is made to determine the effective
ness of the method used. 

Unlike the Occupational Safety and 
Health Act, 29 U.s.C. § 667(a), SARA 
Title III does not generally pre-empt any 
other state or local law. 42 U.S.C. § 
1l041( a). Therefore, individuals subject 
to a state law disclosure reqUirement 
may find themselves subject to disclo
sure under SARA Title III as well. In 
some cases disclosure may be to the 
same agencies, such as police, fire, or 

Disaster Assistance Act materials
 
Various regulations have been issued 
pursuant to the Disaster Assistance Act 
of 1988. Pub. L. No. 100-387, 102 Stat. 
924 (1988) (to be codified at 7 U.s.C. § 
1421 et seq. and at various other sec
tions of Title 7 of the United States 
Code). To date, these regulations include 
the following: Commodity Credit Corpo
ration, Loan and Purchase Program, 
Grains and Similarly Handled Com
modities (Final Rule). 53 Fed. Reg. 
37700 (91271881; Commodity Credit Cor
poration, Tree Assistance Program 
(Final Rule), 53 Fed. Reg 400151101131 
88); Commodity Credit Corporation, 
Emergency Livestock Assistance (ln~ 

terim Rule], 53 Fed. Reg. 40206 1101141 
88); Agricultural Stabilization and Con
servation Service, Poundage Quota and 
Marketing Regulations for the 1986 
Through 1990 Crops of Peanuts (Final 
Rule). 53 Fed. Reg. 40203 (10114/88); 
Commodity Credit Corporation, Forage 
Assistance Program (Interim Rule), 53 
Fed. Reg. 41309 (10121188); Agricultural 
Stabilization and Conservation Service, 
Burley Tobacco: Marketing Quotas and 
Acreage Allotments (Interim Rule), 53 
Fed. Reg. 43845 (10131188); Federal Crop 
Insurance Corporation, General Crop In~ 

surance Regulations (Notice of Exten
sion of Sales Closing Dates), 53 Fed. Reg. 
38707 (1013188). 

The Agricultural Stabilization and 
Conservation Service IASCS] has issued 
the 1988 A..SCS Disaster Assistance 
Handbook for State and County Offices. 
The handbook pertains almost exclu
sively to the Emergency Crop Loss Assis

tance provisions of the Disaster Assis
tance Act (Title II of the Act), and was 
issued in four amendments: 9/19/88. 9/ 
20188, 1013188, and 10il7/88. 

Amendment One is actually the foun
dation document of this handbook. It 
amends disaster regulations issued 
under statutes in earlier years. Amend
ment One includes, but is not limited to, 
the following areas: 

1. The responsibilities of state and 
county committees; 

2. Eligibility requirements; 
3. Crop, acreage and yield informa

tion, including tobacco and peanuts; 
4. Assigned, appraised, and actual 

production provisions, including accept
able evidence of production; 

5. Basic payment rates; 
6. Guidelines establishing different 

payments yields and basic payment 
rates for the same nonprogram crop; 

7. Advance deficiency forgiveness; 
8. Disaster credit; 
9. Provisions for current and future 

FCIC insurance; 
10. Coordination with Emergency 

Livestock Assistance provisions; 
11. Provisions requiring compliance 

with highly erodible lands and wetlands 
regulations; 

12. Payment limitations provisions; 
13. Fraudulent representation provis

ions kriminal and civil); and 
14. Appeal provisions. 
Amendment One also contains various 

exhibits, including- form Letters to Pro
ducers Requiring 1989 FCIC Insurance 
and Waiving 1989 FCIC Insurance, re-

other emergency response agencies, but 
in other cases the list of eligible recip
ients of this information may be broader. 
Each method may also result in different 
procedures to obtain eligible informa
tion, thereby creating the need to deter
mine if the applicant is complying with 
the statute that authorizes its release. If 
the request must go through a state 
agency or local commission. inconveni
ence to and interference with an employ
er's work routine should be lessened. 

This area of the law continues to grow 
dramatically. Each of these rules serves 
a useful pu;pose - to inform workers and 
the general public about hazards in em
ployment and living arrangements. To 
achieve the maximum effect on worker 
and public safety, compliance levels 
must be high. For employers and their 
advisors, a useful approach to discussing 
compliance questions is to emphasize 
the benefit gained from compliance 
rather than the obligation imposed by 
statute or regulation. By raising com
pliance levels, employers and employees 
will reap a benefit. 

spectively; FmHA 1945-29, ASCS Verifi
cation of Farm Acreages, Production and 
Benefits; CCC-441, Apphcation for 1988 
Disaster Benefits; cce-440, CPftifica
tion of Crop Insurance; Special Uisaster 
Crop Table (with information on targpt 
prices, loan rates and advance ddiciency 
payments'l; Maintaining and Listing the 
Crop Table; ASCS-574, Application for 
Disaster Credit; ASCS-658, Record of 
Production and Yield; Disaster Compu
tations; and CCC-441A. the 1988 Disas
ter Program Worksheet. 

Amendment Two of the Handbook 
contains directions for automated pro
cessing of data and payment calcula
tions, including information to be used 
by ASCS onice personnel in program~ 

ming payment calculation software. 
Amendments Three and Four, respec
tively, amend and supplement certain 
basic provisions contained in Amend
ment One. 

One noteworthy aspect of the contents 
of the above-listed regulations and hand
book is the fact that they do not contain 
any loss provisions relating to reduced 
crop quality. Under section 205 of the 
Disaster Assistance Act, the Secretary of 
Agriculture has the discretion to recog
nize reduced crop quality as a form of 
disaster lo~s for target price com
modities and for peanuts, sugar, tobacco, 
and soybeans. The Secretary has not im· 
plemented this secbon of the Act, al~ 

though his decision not to do so is report- "-... 
edly under reconsideration. Certain 
farm gJ'OUps and Congressional repre· 

(Continued on next page) 
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sentatives are urging that section 205 be 
implemented because of well-document
ed aflatoxin contamination of corn L'rops 
In severa] states and becau~e of the oc
currence of crops of small and shriveled 
soybeans. - Julia R. Wilda 

This	 material is based upon work sup
,w	 '. 

ported by the USDA. Agricultural Re
search Service, undE'r AgTeement No. 59
:32U4-8-1:3. Any opinions, findings. con
clusions. or recommendations expressed 
in this publication are those of the au
thor and do not necessarily reflect the 
view of the USDA.-- ..~ 

Editor's note: The National Center for 
:\h'Ticultural Law Research and Informa
t Ion has prepared a working paper on 

'.	 the Disaster Rehel' Act of 1988. It covers 
thp statute, applicahle USDA regula
tions, and provisions of the ASeS Disas
ter Assistance Handbook. The publica
tion is free of chargp. Contact: NCALRI, 
University of Arkansm; School of Law, 
Fayetteville, AR n701; 501-070-7646. 

Manufacturer's liability 
for hazardous wastes 
deposited on a farm 
Property owners were unsuccessful in re
'overing compensatory and punitive dam
.ges for emotional distress that arose from 

~	 the deposit of hazardous chemicals on 
their farm In State of Minnesota by Woyke 
t'. Trl!l}w Corp .. 420 N.W.2d 624 IMinn. Ct. 
App. 19RHI..-. Tonka Corporation had allowed an em
ployet.' to take horne unneeded materials 
that included barrels of still-bottom and 
obsolete paint. The employee used the rna~ 

terials around the farm. An investigation 
b.\' the Minnesota Pollution Control Agency 
led Tonka to r~move the barrels from the 
farm and incur cleanup costs of $260,000. 

Because there was no guarantee that the 
soil was free from contamination after the 
cleanup, testimony showed a reduction in 
valup of the farm. The property owners 
sued Tunka for tbe~e damages and for 
emotIOnal distress from the contamina
tion. 

The jury awarded $110,000 in property 
damages for diminished value of the farm. 
S.550.000 in compensatory damages for 
emotional distress, and $1,960,000 in 
punitive damages. The trial court 
granted Tonka's motion for judgment 
notwithstanding the verdict on the com
pensatory and punitive damages for 
emotional distress claims. On appeal, 
the trial court's judgment n.o.v. was af
firmed. There was no objective showing 
of physical manifestations of emotional 
'istress, no evidence of extreme and out

_ageous conduct, and no evidence of will
I'ul indifference to the safety of others. 
Thus, the evidence did not support re
covery for emotional distress or punitive 

> •	 damages. - Terence J. Cen tner 
• 

STATE 
RoUNDUP 

ILLINOIS. Installment contracts and 
Chapter 13. In re Kessler, 86 Bankr. 134 
(C.D. Ill. 1988), involved a farming cou
ple whose off-farm income was used to 
offset the losses of their cow-calf opera
tion. In June, 1987, debtors had entered 
into a real estate installment contract 
for the purchase of eighty acres located 
about twelve miles from the debtors' 
home. The terms of the contract included 
a purchase price of $40,000. <l down pay
ment of $2,000. and a term of seventeen 
years with interest at ten peITent per year. 

In SeptemlwT. 1987, the debwrs filed 
a Chapter 13 proceeding, asserting that 
the land was worth $12.000 and that 
they be permitted to pay the sellers over 
a thirty-year period. The debtors and the 
sellers stipulated that the eighty-acre 
tract had a value of$16.000. The stipula
tion further provided that the sellers 
were not waiving their objection to feasi
hilit.v and were not agreeing that the 
tract was necessary for an effective reor
g-anization. The court agreed with the 
sellers, thereby enabling the sellers to 
pursue their remedies in state court. 

One issue concerned whether the sel
lers were entitled to adequate protec
tion. The court noted that a claim of lack 
of adequate protection can not form the 
basis of an objection to confirmation of a 
Chapter 13 plan. Even ifit were a suita
ble objection, the court cited United 
States Association of Texas c. Tlmoer!', of 
Inwood Forest Association, Ltd.. LOM S. 
Ct. 626, in holding that the sellers were 
not entitled to adequate protection since 
there was no showing the land was de
preciating in value. 

Another issue was whether the stay 
could be lifted under Spction ,162( d )121 
even though the debtors' plan appeared 
to be feasible, To dE'termine this the 
court had to decide whether the eighty
acre tract was "'necessary to an efl'ective 
reorganization." The court rejected the 
"rehabilitation test" in favor of a test 
"which requires a showing that the prop
erty will generate income or increase the 
value of the business and therehy benefit 
the estate," The court found that their 
estate would be better served by using 
the employment funds to pay current 
creditors rather than paying for addi
tional lossef; from the cow-calf operation. 
The land was deemed not necessary for 
an effective reorganization. 

In what appearf; to be dicta, the court 
stated that the debtors' right to have a 
plan confirmed through cramdown and 
reamortization based on the fair market 
value is not applicable to all property. 
only to that property which i.", neLP~S<ITY 

to an effective reorganization, 
- Palll A. 1l1eillt", 

FLORIDA Cotton ginners and clas
sifiers lien creatl>d. Chapter 88-228, 
Florida Laws, enacted Fla, Stat. * 
713,595, which created a lien in favor of 
any person who gins or classifies cotton 
for any cotton producer. The act. which 
took effect on July 2, 1988, authorizes a 
ginner or classifier to withhold the pro
ducer's warehouse receipts until the gin
ner or classifier has been paid in full. It 
also allows a purchaser or lender to 
withhold sales or Joan proceeds until the 
ginner or classifier has been paid in full 
and further authorizes the purchaser to 
pay jointly thf> producer and ginner 01' 

classifier. The ginner or classifier, hO\v
ever, may withhold only the amount so 
owed from the Joint payment. 

- 5iid Ansbacher 

MONTANA. PCA!j. Ihe FTCA, "nd Ihe 
,Montana Constltutiol/. Tookes alleged 
that the PCAs action on the Tooke's loan 
application amounted to breach of fidu
ciary duty and constituted constructive 
and actual fraud. The PCA moved to dis
miss the suit, contending that under the 
Federal Tort Claims Act (FTCAI subject 
matter jurisdiction for torts alleged 
against PCA's rested exclusively in fed
eral court. The district court found in 
favor of the PCA and dismissed the suit. 
The r-rlontana Supreme Court, in 45 St. 
Rep. 641. affirmed the district Court. 
The PCA requested a rehearing. The 
Montana Supreme Court withdrew its 
first opinion and on rehearing reversed 
the district court in Tooke c. Miles Citv 
Production Credit Association. 763 P.2d 
1111 (Lg881. 

In reversing the district court, the 
~rontana Supreme CGurt noted that 
Tookes argued that PCA's are exempted 
from FTCA coverage and that the court's 
first decision effectively denies tort 
claimants access to court for prosecution 
of claims against PCA's because the 
Montana Fedpral District courts con
tinue to deny federal jurisdiction of such 
causes of action. Tookes asserted that 
the denial of a forum for their daim vio
la[es their right:-; under the Montana 
Constitution. The PCA responded that 
sovereign immunity protections fall out
side the constitutillnal h'U(}l'imtees. The 
Montana Supreme Court wrote that the 
authority provided by South Central 
Iowa PCA L'. Scan Inn. 380 N.W.2d 699 
(Iowa 1986) and In re Hoag Ranehes, 846 
F.2d 122.5 19th Cir. 1988) leads to the 
conclusion that PCA's are not FTCA 
agencies, and therefore the Tookes may 
pursue their tort claims against the PCA 
in ~tate coun as guaranteed by the Mon
tana Constitution. 

Donald D. 1l1aclntyre 
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AMERICANAGRICULTURAL 

b WASSOCIATION NEWS 

ANNOUNCEMENT OF EXECUTNE DIRECTOR. Effective January 1, 1989, the American Agricultural Law A~s"ci
ation will enjoy the services of an Executive Director. The national office will be located in the Robert A Leflar Law Center 
at the University of Arkansas. The mailing addre~s will be: 

Office of the Executivt:' Director 
Robert A. Leflar Law Center 
University of Arkansas 
Fayetteville, Arkansas 72701 

The Association telephone number will be (50l) 575-7389. FAX (50l) 575-2053. Office hours are 8:00-4:30 central time. 
William P. Babione will serve as the Association's first Executive Director. Bill received his RA. in Business Administra

tion from George Washington University in 1960, his M.A. in Education from Pepperdine University in 1976, and his J.D. 
from the University of Arkansas School of Law in 1988. He is a candidate for the LL.M. in Agricultural Law at the same 
law school. Bill brings a wealth of administrative experience, including conference planning, from his 22-year career as an 
officer in the U.S. Air Force. 

In his role as Executive Director, Bill will perform the duties formerly carried out by the Association's Secretary-Treasurer 
and will supervise the Annual Job Fair. Other duties include coordinating the Annual Meeting and the work of the Associ
ation's various committees. 

1988 AALA WRITING COMPETITION WINNERS. First Place: David C Bugg, Spradling, Alpern, Friot and Gum, 
Oklahoma City, OK, for a paper entitled: "Crop Destruction and Forward Grain Contracts: Why Don't Sections 2-613 and 
2-615 of the U.C.C. Provide More Relief?" Second Place: Patrick M. Anderson, Laramie, Wyoming, for a paper entitled: 
"The Agricultural Employee Exemption From the Fair Labor Standards Act of 1938." 

1989 AALA WRITING COMPETITION. Thomas A Lawler, Attorney at Law, PO Box 280, Parkersburg, IA 50665, 
(319) 346-2650, is in charge of the 1989 Writing Competition. Inquiries about the competition should be directed to him. 
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