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Farm wages are subject to withholding

For tax years beginning before 1990, farmers and their employees had the option of
withholding income taxes from the employee's wages or not withholding. Séction
7631(a) of the Omnibus Budget Reconciliation Act of 1989 amended I.R.C. 3401(a)2)
by removing the option to not withhold if the wages are subject to FICA taxes. Con-
sequently, beginning in 1930, many farm wages are subject to income tax withholding.

Farm wages that are not subject to FICA tax and therefore are not subject to income
tax withholding include the following:

(1) Wages paid to any employee so long as the wages paid to that employee do not
exceed $150, and so long as the total wages paid by the employer to all employees
does not exceed $2,500. Total wages of $2,500 or more does not trigger the withhold-
ing requirement if all of the following conditions are met: (a) the employee is em-
ployed as a hand harvest laborer and is paid on a piece rate basis in an operation
which has been, and is customarily and generally recognized as having been, paid
on a piece rate basis in the region of employment; (b) the employee commutes daily
from his permanent residence to the farm on which he is employed. and (c) the
employee has been employed in agriculture less than 13 weeks during the preceding
calendar year. LR.C. 3121ia)%8)B).

(2) All wages paid to the employer’s child who is under the age of 18 years. If a

partnership is the employer, the emplayee must be a child of all the partners for this

exception to apply. LR.C. 3121(b1i3).

(3) Remuneration paid in any medium other than cash for agricultural labor. 1. R.C.

31211au8(A).

Note that if the farm business is incorporated, wages paid to the owner-operator are
subject to the above rules. However, if the farm business is in a partnership, the
partner's draw {rom the partnership is not subject to income tax withholding. Rev. Rul.
69-184, 1969-1 C.B. 256.

The withholding rules require the employvee to fill out a W-4 and give it to the
employer. The withholding tables are not published in Cireular A, Agricultural Employ-
ers Tax Guide, so farmers must use Circular, Emplovers Tox Guide to determine the
amount of income tax to withhold, The withheld income taxes must be deposited at the
end of any month in which the accumulated income tax withholding and FICA taxes
equal or exceed $500.

— Philip E. Harris, Assoctate Professor, Universuty of Wisconsin-Madison

Zajac vacated

On December 7, 1989, barely two months after the filing of the panel decision in Zajec
v. Federal Land Bank of 5t. Paul, 887 F.2d 844 (8th Cir. 1989}, the opinion was vacated
pending a rehearing en banc. (1989 U.S, App. LEXIS 18809}, The panel had found that
the Agricultural Credit Act of 1987 implied a private right of action against Farm Credit
System lenders o enforce, through injunctive relief, the procedural requirements of the
debt restructuring provisions of the Act. See 7 Agric. L. Update 1 (Nov. 198%.

The vacating of the panel opinion in Zajac leaves Harper v. Federal Land Bark of
Spokane, 878 F.2d 1172 i9th Cir. 1989), cert, denied, 58 U.S.L.W, 3468 (U.S. Jun. 22,
19901, as the only federal court of appeals ruling on the issue of whether FCS borrowers
have an implied cause of action to enforce the provisions of the 1987 Act. in Harper, the
Ninth Circuit held that there was no implied cause of action. See, 7 Agric. L. Update 1
(Aug. 1989),

Oral arguments in the rehearing en banc in Zajac were held on January 19, 1990,
The full court’s opinion should be forthcoming in the next couple of months.

Implied cause of action litigation involving the FCS “borrowers’ rights™ provisions of
the 1987 Act has been prolific. Since the filing of the Ninth Circuit’s opinion in Harper,
decisions on the issue include the fallowing: Walker v. Federal Land Bank of St. Lows.
726 F. Supp. 211 (C.D. fll. 1989)(no implied cause of action}; Rentck Bros.. Inc. v. Federal
Land Bank Ass’n of Dodge City, 721 F. Supp. 1198 (D. Kan. 1989¥no implied cause of
action), Stoppel v. Farm Credit Bank of Wichita, No. 89- 1221-C (D. Kan. Sept. 26,
1989%1989 U.S. Dist. LEXIS 116424 no implied cause of action); Ochs v. Federal Land
Bank of Wichita, No. 87-4113-R (D. Kan. July 13, 188911989 U.S. Dist. LEXIS 9079)(no
implied cause of action); Penz v. Farm Credit Services, No. 83-577-C (E.D. Okla. Dec. 6,

{Continued on page 2)
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1989¥order granting injunctive re-
lief¥ finding an implied cause of action);
Hill v. Farm Credit Bank of St. Louis,
No. N-88-0079-C (E.D. Mo. Dec. 6, 1989)
(1989 U.S. Dist. LEXIS 14594) (finding
an implied cause of action based on
Zajac); In re: Jarrett Ranches, Inc., No.
88-10117 (Bankr. S.D. Aug. 16, 1989
(1989 Bankr. LEXIS 1340), appeal dock-
eted, No. CIV-89-1039 (D. S.D. Oct. 6,
1989)(finding an implied cause of ac-
tion). See also Wilson v. Federal Land
Bank of Wichita, No. 88-4058-R (D. Kan.
Jan. 30, 19891989 U.S. Dist. LEXIS
1558i(no implied cause of action: Neth ¢.
Federal Land Bank of Jackson, 717 F.
Supp. 1478 (S.D. Ala. 1988)ino implied
cause of action), Martinson v. Federal
Land Bank of 8t. Paul, No. A2-88-31 (D,
N.D. April 21. 1988}, appeal dismissed,
No. 88-5202 (8th Cir. May 5, 1989 find-
ing an implied cause of action); Leck-
band v. Naylor, 715 F. Supp. 1451 (D.
Minn. 1988), appea! dismissed, No. 88-
5301 (8th Cir. May 5, 1989finding an
implied cause of action).
— Christopher R. Kelley,
National Center for Agricultural
Law Research and Information
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Federal Register in brief

The following is a selection of matters
that have been published in the Federal
Register from January 3, 1990 to Feb-
ruary 2, 1990:

1. USDA; Implementation of the Pro-
gram Fraud Civil Remedies Act of 1986;
proposed rule. 55 Fed. Reg. 636.

2. USDA,; Agricuttural Marketing Ser-
vice; Notice of continuation of Federal-
State Marketing Improvement Program;
invitation for applications; proposals ac-
cepted until 9/90. 55 Fed. Reg. 1686.

3. EPA; Endangered Species Protec-
tion Program; US Fish and Wildlife Ser-
vice Biological Opinion on Selected Pes-

ticides; notice of availability of docu-
ment; 55 Fed. Reg. 1168.

4. CCC; Peanut warehouse storage loans
and handler operations for the 1986
through 1990 crops; finat rule; effective
date 1/16/90. 55 Fed. Reg. 1483; 1385.

5. ASCS: CCC: Criteria used to determine
a “farm.” payment limitation provisions;
foreign person provisions: interim rule; ef-
fective date 1/17/90. 55 Fed. Reg. 1557.

6. FMHA,; Adverse decisions and admin-
istrative appeals: hearing officer’s decision;
review: final rule; effective date 2/16/90. 55
Fed. Reg. 1576. — Linda Grim MeCormick,

AALA Editor, Tonev, AL

Errors in Farmer’s Tax Guide

The 1989 edition of the [.R.S. Publica-
tion #225, Farmer’s Tax Guide. has two
errors that the L.R.S. will correct with
Notices in the near future.
Farmer status for estirmated taxes

One error is in the definition of farm
gross income for purposes of the “# test
that is used to determine if a taxpayer
must make estimated tax payments. The
% test is discussed on page 4 of the pub-
lication. Under that test, if % of a tax-
payer's adjusted gross income is from
farming. the taxpayer can avoid the pen-
alty for under payment of estimated
taxes by either making one estimated
pavment for the tax year by January 15
of the vear following the tax year. or by
filing the tax return and paying the
taxes due by March 1 of the year follow-
ing the tax vear. In that discussion. the
reader is referred to Chapter 4 for the
definition of gross income from farming.
However, the definition of gross income
in Chapter 4 exc/udes gaina from sales of
livestock held for draft, breeding, sport,
or dairy purposes. That is not the correct
definition for purposes of the % test for
the estimated tax exemption. For pur-
poses of the %4 test, gains [rom sales of
livestock held for draft, breeding, sport,
or dairy purposes should be included in
farm gross income.
Disaster payments received in 1989

The second error is in the discussion
of crop insurance and disaster pavments
on page 11 of the publication. In that dis-
cussion, the publication says that pay-
ments received under Title I of of the
Disaster Assistance Act of 1989 can be
treated as insurance payments. In fact,
the amendment to the Internal Revenue
Code that would have allowed that treat-
ment was stripped out of the Omnibus
Reconciliation Act of 1989 and has not
been reintroduced in any other legisla-
tion. The LLR.S. says it is now unlikely
that Congress will amend the Code to
allow the payments received under the
Disaster Assistance Act of 1989 to be re-
ported on the 1990 return.

Note that payments under Title II of
the Disaster Assistance Act of 1988
could be reported on the 1989 tax return
if they were received in 1988 and the
taxpayer qualified for the L.R.C. 451rd}
election. However, i{' payments under
Title IT of the Disaster Assistance Act of
1988 were received in 1989. they cannot
be reported on the 1990 return hecause
[.LR.C. 451{d}allows the taxpayer to post-
pone reporting only until the vear after
the crops were destroved or damaged.

To sum up, any disaster pavment re-
ceived in 1989 is rneligible tor the LR.C.
451(d) election to postpone reporting hy
one vear.

— Philip E. Harris, Associate Professor,
University of Wiscansin-Madison

State Roundup

PENNSYLVANIA. Stray voftage. In the
case of Stater v. Pennsvivania Power Co.,
557 A.2d 368 (Pa. Super. 1989, the Sla-
ters. a dairy familv, filed a tort action
against an electric utility for economic
injuries. The Slaters had noticed in their
herd a decline in mitk production, health
problems, and unusual behavior. Upon
investigation, stray voltage was found.
The utility suggested several changes to
be made at the Slaters’ expense to solve
the prohlem, to no avail. Subsequently.
the Slaters’ electrician disconnected a
ground wire that ran from the utility’s
pole; the stray electricity disappeared.
When the wire was reconnected with
modification. the stray voltage problem
did not recur.

The jury awarded the Slaters damages
of $81.374.41. The utility appealed, ar-
guing that it was entitled to judgment
n.o.v., that there were errors in the jury
charge, and that the proof of damages
was inadequate.

At trial, the Slaters argued that the

utility was negligent in sunplying power —

to their farm and in its failure to im-
mediately reduce or eliminate the stray
(Continued on page 3)
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Bibliography of law review articles on agricultural law

The following is a listing of recent law
review articles relating to agricultural
law.

Administrative law

Hamulton, Legal Issues Arising in Fed-
eral Court Appeals of ASCS Decisions
Admintstering Federal Farm Programs,
12 Hamline L. Rev, 633-648 (1989).

Linden. An Overview of the Commod-
ity Credit Corporation and the Proce-
dures and Risks of Litigating Against It,
11 J. Agric. Tax'n & L. 305-330 118901
Alien land ownership

DeBraal. Impact of Information on
Policy Decisions: The Agricultural For-
etgn Investment Disclosure Act, 11 J.
Agric. Tax'n & .. 135-160 (1989).
Bankruptey

Farmers

Chapter 12

Comment, A “Fighting Chance” Before
Sunset: Chapter 12 10 the Eastern Dis-
trict, 24 Wake Forest L. Rev. 687-718
11989

General

Mickelson, Creditors’ Considerations
Under Chapters 11 and 12 of the Bank-
ruptey Code, 30 Mont. L. Rev. 313-330
i 1989,

Sehmidt., Reconsidering the Ultimate
Cramdown: Attempts to Transfer a Por-
tion of Farmland Collateral in Full
Satwsfaction of a. Secured (Claim. 12
Hamline L. Rev. 725-744 (1989,

Williams, The Qualified Farm Indebt-
edness Exceptron to Taxation of Dis-
charged Doeht: Making Hay Under TRA,
50 Mont. L. Rev. 279-311 (1989,
Biotechnology

Wadley, Regulating Agricultural Bio-
tech Research: An Introductorv Perspec-
tive, 12 Hamnline L. Rev. 569-588 (1989.
Cooperatives

(Greneral

Baarda, Setoff and Cooperative-Patron
Conflicts, 11.J. Agric. Tax'n & L. 367-373
11990

Baarda, Farmer Cooperative Eguily
Conflicts: Judicial Decisions i the
1980s, 12 Hamline L. Rev. 699-724
{1989).

Taxation

Fleck, Distribution of Nonpatronage
Retained Earnings, 11 J. Agric. Tax'n &
L. 181-185 (1949).

Environmental issues

Baker, Pest Control in the Public In-
terest, 8 UCLA J. Envt] L. & Pol’'y 31-71
(1988).

Centner, Groundwater Quality Regu-
lation: Implications for Agricultural Op-
erations; 12 Hamline L. Rev. 589-606
{1989,

Equine law

Husband, How to “Land” a Profit in
the Horse Business, 11 J. Agric, Tax'n &
L. 161-169 {1989

Marsh & Bizzell, Farm. Losses and the

Limitations on Activities Not Engaged tn
for Profit, 11 J. Agric. Tax'n & 1., 291-304
(19901

Estate planning/divorce

Harl, The Death Knell for Esiate
Freezes, 11 J. Agric. Tax'n & L. 170-180
(1989).

Harl, Planning to Avoid or Minimize
the Gereration-Skipping Transfer Tax,
11 J. Agric. Tax'n & L. 347-356 (1990).
Farm labor

Aliens

Comment. Overcoriing Maootness in
the H-2A Temporarv Foreign Farm-
worker Program, 78 Geo, L.J. 197-230
11989

General

Anderson, The Agriculturel Employee
Exemption from the Fair Labor Stan-
dards Act of 1938, 12 Hamline L. Rev.
649-668 (1989,

Farmers Home Administration

Schmidt, Farm Debt Mvdiation: Draft-
ing Legislation to Ensure Administrative
Efficiency and Procedural Fairness, 11
d. Agric. Tax'n & L. 99-134 (1989,
Finance and credit

Golann, Taking ADR to the Bank: Ar-
bitration and Mediation in Financial
Services Disputes. 44 Arb. J. 3-14 11989).

Harl, The Future of Agricuitural Cred-
it. 12 Hamline L. Rev. 607-632 (1989).
Forestry

Daughtrey & Burckel, fs Damage

Caused by the Southern Pine Beetle De-
ductible as a Casualtv Loss?, 11 . Agric.
Tax'n & L. 331-346 1 1990,
International trade

Lyman, [International Agricultural
Trade: A Canadian View. 12 Hamline L.
Rev. 559-568 11989).

Tocco, United States-Canada Free-
Trade Agreement. 12 Hamline L. Rev.
479-554 11989).

Land use regulation

Land use planning and farmland

preservation techniques

Comment. Aveiding Constitutional
Challenges to Farmland Preservation
Legisiation, 24 Gonzaga L. Rev, 475-496
(1988).

Thompson, FmHA Conservation Ease-
ments-for-Credit Program Fails to Save
Any Farmers or Land, 44 J. Soil and
Water Conservation 462-465 (1989).

Thompson, Purchase of Developments
Rights: Ultimate Farnmiland Preservation
Tool?, 12 Zoning and Plan, L. Rep. 153
(1989),

Pesticides

Baker, Pest Control in the Public In-
terest, 8 UCLA J. Envt] L. & Pol'y 31-71
(1988).

Uniform Commercial Code

Article Two

Bugg, Crop Destruction and Forward
Grain Contracts: Why Don't Sections 2-
613 and 2-615 of the UCC Provide More

Relief?z, 12 Hamline L. Rev. 669-698
(1989).

Article Nine

Meyer, Special Treatment Available
for Purchase Monev Security Interests
{PMSIs), 11 J. Agric. Tax'n & L. 357-366
{19901,

Meyer, A Potpourri of Agricullural
UCC Issues: Attachment, Recl Estale-
Growing Crops and Federaluzation, 12
Hamline L. Rev. 741-771 11989).

— Drew L. Kershen, Professor of Law,

The University of Oklahoma
College of Law
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vottape, The utility argued that stray
electricity is an inherent part of power
distribution and presents a prohlem only
when the amount is too great.

The utility conceded at trial that the
amount of stray electricity was too great
in this case. Based upon the position taken
by the Slaters at trial. the jury apparently
agreed that the utility was negligent. The
appellate eourt found that that was a rea-
sonable result from the evidence present-
ed. Accordingly, denial of the motion for
judgment n.o.v. was proper.

On the issue of proof of economie loss,
the appellate court noted that the Slaters
had the hurden of proving damages bv a
preponderance of the evidence, but that
they needed only to provide the jury with
a reasonable amount of information to en-
able them to estimate damages without re-
sorting to speculation. In this case, proof
of economic loss could be established by
testimony of the dairy farmer bimself, re-
lying on personal knowledge and books
and records of the husiness.

At trial, the Slaters’ jury instruction
stated that anyone who provides or sup-
plies an inherently dangerous instru-
mentality, such as the supplier of high-
voltage electric current, is required by
law to use the highest degree of care
practicable Lo avoid injury to anyone
who may lawfully be in the area. This
instruction was based on two Pennsyl-
vania cases, Kintner v, Claverack Rural
Electric Cooperative, 329 Pa. Super. 417,
478 A2d B58 (1954) and SchAriner v
Pennsvivania Power and Light Co,. 348
Pa. Super. 177, 501 A.2d 1128 (1985).
The utility argued that the highest de-
gree of care applies only to injuries suf-
fered by humans, bul did not cite any
cases in support of this distinction. The
appellate court held that the two cited
cases were the law in Pennsylvania and
that the standard of care does not vary
when the damages consist of property
damage rather than personal injury.

—dJohn C. Becker.
Assaciate Professor, Agricultural
Feonomies, Penn State Universily
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FARM FLIPS: Restructuring agriculture in the 1990’s

by Nels Ackerson

This is the first in a series of comments
drawn from a speech entitled, “'FARM
FLIPS: New Regimes in Farmland Own-
ership,” delivered at the annual meeting
of the American Agricultural Law
Association in San Francisco, November
2, 1989, Other comments will appear in
future issues of the Agricultural Law
Update.

Introduction

Farmland ownership is changing. The
1990°s will see profound alterations in
farmland ownership demographics. Even
more fundamentally, the costs and bene-
fits of farmland ownership are changing:
171 S0ImMe cases new costs are outstripping
tradition benefits. Finally, the very con-
cept of farmland ownership is evolving —
in law, economics, and policy.

These changes, some of which have
been developing for a long period of time,
are not coming to fruition overnight, hut
their pace mayv be quickening as we
enter the final decade of the century.
Traditional perspectives on farmland
ownership are inadequate to address the
changing realities of the 1990’s, Conven-
tional analvsizs and orthodox tramsac-
tions must be flipped and reexamined in
order to be relevant to today’s develop-
ments and tomorrow’s needs, Innovative
lawyers, businessmen, academics, and
policymakers are responding with crea-
tive thinking and new solutions, institu-
tions, and relationships.

The factors of Financial relationships,
Asset size, Risk management, and Mar-
ketplace adaptations will be affected by
diverse elements. both inside and out-
side of agriculture. Participants in re-
structuring farmland ownership in the
1990°’s will include: Farmers, Lenders,
Investors, Purchasers of farm products,
and Suppliers of farm inputs. The first
letters of these factors and participants
may be combined to form the words:
“FARM FLIPS” — hence the name given
to these comments and also to the speech
delivered by the author on the same sub-
ject. The image of “farm flips” also illus-
trates creative analysis and new institu-
tional arrangements and perspectives on
farmland ownership.

The following is a survey of the chang-
ing landscape of farmland ownership
and a review of policy approaches that
have attempted to reverse, alter, or ac-
celerate trends. Subsequent commernts

Nels Ackerson is a partner in the
law firm of Sidley & Austin,
Washingion, D.C.

will focus on specific currents that ap-
pear to be shaping the future of farm-
land ownership, control, and use.

Farmland ownership in perspective

The 1980°'s brought unusually large
numbers of farmland transfers as a re-
sult of economic hardship. The 1990s
promise to bring unusually large num-
bers of farmland transfers as a result of
retirement or death. Individuals own
substantially all of the farmland in
many Midwestern and Plains states
where corporate farm ownership is pro-
hibited, and individuals own the vast
majority of farms and farmland in other
states, In the past few years, the median
age of farmers has risen.'Therefore, bar-
ring surprising increases in life expec-
tancy, more land transfers hy reason of
retirement or death can be anticipated
in the coming vears.

The mere passing of land from one
generation of farmers to the next would
hardly justify a description of fundamen-
tal restructuring of farmland ownership.
However, other demographic shifts are
apparent. Among recent farmland sales
nationwide, seventy-one percent of the
farms were owner-operated after the
sale. while only fortv-one percent were
owner-operated before the sale. Owner-
operators accounted for fifty-seven per-
cent of all reported purchases in 1989
and fiftv-six percent of all reported pur-
chases in 1988. On the other hand, the
proportion of sales by active farmers who
either remained in, retired from, or quit
farming has declined. This group aec-
counted for thirty-eight percent of the
sales in 1989, down from forty-percent
in 1988, and forty-five percent in 1952 %
Three fourths of recent farmland pur-
chases in Minnesota, for example, were
expansion purchases by nearby farm-
ers.”

In recent years, average return on as-
sets for farms with gross sales in excess
of $500,000 per year has been as high as
twenty percent, while smaller farms
have had substantially lower returns,
ranging rapidly downward to negative
returns for farms with less than
$100,000 annual sales.* Recent years
have also been times of unusual vol-
atility in farmland incomes and land
values.® A high percentage of recent
farmland acquisitions have been for
cash, reflecting strengthened financial
positions of farmers — particularly larger
farming operations — who survived the
economic reshuffling of the last six
years.®

Those larger, cash-strong farming op-
erations will he in strong competitive po-
sitions to hid for farms that come on the
market in coming years. Purchasers of
farmland are likely to he larger, hetter
financed, and more technologically so-
phisticated than the sellers,

The demographic patterns discussed
above suggest that in the 1990's rela-
tively large numbers of farms and farm-
land acreage will he transferred during
a period of diversification in finance. in-
creasing economies of scale. vertical in-
tegration in some sectors. deplovmoent of
new technoiogy. reform of domestic and
international farm supports. and chang-
ing market preferences. Revolutionary
structural change in agriculture is possi-
ble.”

Recent developments 1 genetic re-
search iHlustrate the potential for rapidly
changing roles of farmland ownership. A
leading newspaper recently carried the
headline, “Agricultural Alchemsts Dis-
pense with Farms.” The article described
a concept of genetically engincered cul-
tures that would use wood pulp as a
feedstock and would otherwise bvpass
farm production. turning out fruits and
vegetahles in cell culture production la-
cilitics located in urban centers” Thus.
the article suggests. farms and the need
for tarmland would be rendered obsolete.

Such a futuristic notion is not pessible
teday and may not he for generations, if
ever. On the other hand. new crops are
already being created through genctic
engineering and cell culture propaga-
tion. The emergence of such new erops
ior livestock), when patented and com-
mereially available. may create new eco-
nomics for production agrieulture, and
may have dramatic effects on how farm-
land will be used and by whom 1t will be
controiled.

If genetic research and development
should greatly improve production effi-
ciency per unit of land. then farmiand
which does not enjoy the application of
such new technology may become a rela-
tively less valuable resource. Suecessful
exploitation of farmland may require
farmland owners to enter production
contracts or otherwise gain access to
genetic materials through cooperative
action or vertical integratian. In effect,
productive use of farmiand and rhe con-
sequent benefits of farmland ownership
may be shifted to the person who has
access to the new technology. Contract
rights may become more valuable to pro-
ducers than land ownership. Of course,
if new genetic materials are broadly
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available from competing sources, this
new technology may have no greater im-
pact on the structure of agricultural pro-
duction than, say, hybrid seed. However,
some observers believe the size of re-
search investments, proprietary restric-
tions, and possible design of products for
specific market niches will causc radical
structural shifts.

Lawyers and their agriculiural clients
mnust look at farmland ownership and
control in the context of the real world —
not the world as it existed twenty vears
agon or as it may exist fifty vears in the
future — but the world as it exists today
and as we reasenably expect it to develop
in the vears and decades immediately
ahead. Innovative lawvers and their
clients are not focusing first on tradi-
tional legal devices and institutions.
Thev are looking instead at the underly-
ing husiness and economic objectives,
then considering legal constructions gov-
erning such traditional ownership ele-
ments as possession, eontrol, hahility,
earnings maximization, earnings distri-
bution, und asset disposition. in order to
accomphsh the intended objectives. This
ix an analvtical “(lip” that i3 alreadv oc-
curring

Similarly, in structuring land transac-
tions, these analysts and practitioners
consider the burdens as well as benefits
of farmifund ownership, and then decide
what parties should bear which burdens
or enjor which bencfits. The laws of con-
tract, lease. corporations. trusts. part-
nerships, equity and debt instruments,
and governmental programs, as well as
traditional real and personal property
law, then may be designed to accomplish
the objectives.

Dynamic factors reshaping agricul-
ture and farmland ownership issues
Demopraphics and new technology are
not the onlyv areas of change that prom-
1se ta restructure agriculture and refash-
wn traditional regimes of land owner-
ship and control. At least four powerful
forces of change are apparent:
(11 Financial diversification, in both fi-
nancial instruments and financial in-
stitutions, will c¢reate both oppor-
tunities for new investors and new in-
vestment vehicles in farmland. Suec-
cessful farmers and others will utilize
new financial sources and new finane-
ing techniques, such as stratification
and securitization of both equity and
debt. Creative application of these
new tools may be used to accomplish
practical goals, such as improving

liquidity and flexibility for farmers or
spreading portfolio and credit risks
while retaining farmer control.

(2} Asset requirements will continue
to increase in many areas of produc-
tion, while new market niches with
lower asset requirements may arise in
some areas. Those who thrive must
accurately judge the optimum size of
operation for producing, processing,
and marketing their products. and
then assemble the necessary talents
and management skills, and assimi-
late the appropriate resources effi-
ciently through application of equity,
debt, contractual arrangements, coop-
erative relationships. and other tech-
nigues.

{3) Risks associated with farmland
awnership will increase markedly in
some areas. Environmental risks will
increase with rising popular concern
and with regulatorv and judicial en-
forcement. particularly in the areas of
chemical waste disposal and ground-
water contamination. Other govern-
ment regulatory risks associated with
the operation of farms (rather than
the ownership of farmland), such as
labor relations, product liahility. food
safety, and animal rights liability,
may also increase. In the absence of
more rigorous planning, the tradi-
tional list of farmland ownership
risks, such as production risk, credit
risk, interest rate risk. liquidity risk,
portiolio risk. taxation risk, and gen-
eral liability risk. may also become
problematical.

(41 Marketplace trends, such as in-
creasing demand for quality-controlled
or procesz-specific comnodities and
retained identity products, will make
production of generic farm products
less profitable. Processing technology
may force these trends upon farmers.
as the processors of larm products
seek efficiencies through more rigor-
ous purchasing requirements for the
physical and chemical characteristics
of farm products. Genetic develop-
ments may make possible the produc-
uon of highly differentiated products
for specific processing requirements,
and owners of the proprietary genetic
materials that meet key industrial
end-user needs will be in a strong posi-
tion to exercise influence on the farm
production, These trends will tend to
bring about more value-added produc-
tion, contract production, forward or
backward integration, or all of the
above,

Traditional government policies on
farmland ownership

Farm legislation in recent years, par-
ticularly at the state level. has often fo-
cused explicitly on farmland ownership.
Mare than half the states have had laws
that restrict farmland ownership by
foreigners or corporations.” More com-
monly, at the federal level farm policy
has centered on bolstering farm income,
improving economic stability in the ag-
ricultural sector, enhancing rural devel-
opment, or responding to catastrophic
events. But even when these broader
purposes are stated, widely-held ohjec-
tives of assisting “family farms” often
underlie the other goals. Typicallv. the
vision of 4 *family farm” has been a crop
ar livestock production enterprise whose
land and other assets are owned and op-
erated by a single family in a traditional
rural sctting.

Even when not expressly intended,
farm programs have greatly affected
farmland ownership realities, sometimes
in wayvs that probably would not have
been approved of by the legislators who
created the programs. For example, some
commentators have concluded that fed-
era) commodity programs have worsened
the plight of family farmers by artifi-
cially supporting prices, which creates
inflated anticipated income streams that
are then eapitalized into the value of
farmland, thus making entry more dif-
ficult, distorting investment analysis,
and causing farmland values to collapse
when such programs are terminated.!”
These results are especialty detrimental
to beginning. under-capitalized and
highly leveraged farmers.

When policy debates have directly ad-
dressed farmland ownership policy, the
focus usually has been on who owns or
should own farmland rather than what
elements of ownership are important or
desirable. “Ownership” has generally
heen assumed to be a static concept with
desirable attributes such as control over
land use, rights to economic benefits
from exploiting the land, and disposition
rights. New laws have focused on en-
couragement of ownership by certain de-
mographic groups, such as local family
farmers, or more commonly restricting
ownership by other groups. such as cor-
porations or foreign interests.''

Laws built on such policy foundations
have sometimes altered the behavior of
affected groups and occasionally have
given rise to circumventing legal de-
vices. But despite their controversy,

{Continued on page 6
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whether such laws have had a signifi-
cant impact on the structure of agricul-
ture is difficult to assess. Because only
nine states have restricted corporate
ownership of farmland, some observers
suggest that corporate investors have
simply chosen to operate in other states,
bringing their debated mix of economic
and social benefits and costs to those
states.'? Practical evidence of the lim-
ited economic effect of these laws may
be suggested by the fact that no substan-
tial body of case law or significant area
of le%a] practice has emerged in the
area.

Restrictive farmland ownership laws
based on preferences for “who should
own” farmland may continue to be con-
troversial in the 1990°s, but their net,
national economic effects very likely will
be trivial compared to larger trends and
developments affecting farmland owner-
ship.

Broader economic policies and trends,
both public and private, tend to have
much greater weight, and major farm
program changes — national and inter-
national - also tend to have more im-
pact. For example, policy initiatives af-
fect farmland ownership issues through
such objectives as improving access to
credit for land financing, easing the fi-
nancial burdens of first-time entry into
farming, stabilizing eommodity prices
and hence returns on investment and
labor, or fostering rural development. '
One may argue that past policies in
these areas either have had their in-
tended effects or instead have contrib-
uted to larger problems, such as the ag-
ricultural depression or the farm credit
crisis of the 1980’s. Be that as it may,
those policies have had profound influ-
ences on who owns farmland and how it
is used. Moreover, farm policy objectives
are not the exclusive province of the so-
called “farm bills.” For example, the Tax
Reform Act of 1986 evinced a public pol-
icy of decreasing investment in agricul-
ture by non-farmers. The new provi-
sions, denying loss deductions to passive
investors, were devised, in part, to dis-
courage such investment !°

Proposals for broadening equity
ownership of farmland

Economists, legal scholars, invest-
ment houses, think tanks, and policy
analysts of sundry stripes have ventured
forth in recent years with new plans,
sometimes in elaborate detail, either to
protect current farmland ownership pat-
terns or to create new equity relation-
ships. Generally those schemes have not
achieved the national prominence that
has been anticipated by some and feared
by others,

In the late 1970’s and early 1980’s the
primary focus of attention was on invest-
ment by nonfarmers who sought to bene-

fit from appreciation of farmland values
that was anticipated in those times. The
Agland Trust proposal of Chicago's
Northern Trust Bank was the most no-
torious. After a public outcry of concern
for the future of family farms and after
Congressional hearings, the proposed
limited partnership investment was
withdrawn. But the idea of institution-
alized nonfarmer-investor ownership of
farmland inspired continuing debate
and undoubtedly contributed to laws in
several states to restrict farmland own-
ership further.'s

Farmland values in most places, of
course, did not continue to appreciate
after the early 1980’s, causing attention
to shift away from restricting capital in-
vestment in agriculture toward alleviat-
ing the plight of farmers in agriculture’s
financial crisis and allowing farmers to
reap the perceived benefits of new out-
side sources of equity. Representative of
this new perspective is a resolution
passed in 1987 by the American Farm
Bureau Federation: "We should develop
a plan that would assist in the re-
capitalization of production agriculture
in the United States through an equity
investment program using both public
and private funds.”"’

A summary of three innovative pro-
posals may be useful to put this area of
policy formation in the context of plan-
ning for the 1990’s.'® In 1986, Professor
Neil Harl proposed the creation of a fed-
erally funded or hybrid federal-state-pri-
vate Agriculture Finance Corporation
(AFC) to acquire and temporarily hold
farmland that would otherwise be lost to
farmers through foreclosure, liquidation,
or acquisition by lenders.'”

The proposal was intended to be tem-
porary; farm were to be sold back to
farmers when conditions improved. The
AFC plan addressed the perceived eco-
nomic situation of the time, when mas-
sive liquidations loomed and investor in-
terest waned. Further depression of
prices threatened a widespread collapse
of farmland values, which might spiral
the economy downward to the potential
detriment of farmers, then lenders, and
finally the broader economy. 1f Harl's
proposal had worked as hoped, farmland
prices would have been bolstered and
rental rates would have been established
as ‘“reasonable” levels for farmers,
through direet federal subsidies. The
government would have become an
equity investor,

In 1988, University of 1llinois Profes-
sor Harold Guither and Joseph Bourn, a
professional farm manager, advanced
the idea of a Cooperative Farmland
Ownership System (CFLOS), the stated
purposes of which included reducing
capital risks associated with land owner-
ship by individual farmers and creating
an investment vehicle for both farm and

nonfarm investors to diversify their
portfolios, The CFLOS would be pat-
terned after the Farm Credit System,
with initial federal government owner-
ship being sold over time to corporate,
partnership, or cooperative owners of
System institutions. “A major difference
between the functions of CFLOS and the
Farm Credit System, as it has operated
through the years. would be the empha-
sis on equity ownership and professional
management rather than debt financing
of farm land.""

The authors’ suggested that opportu-
nities for present farmers to remain in
farming would be enhanced by their pro-
posal. because debt-burdened farmers
could remain as farm operators of
CFLOS land after selling their farms
and perhaps purchasing equity shares of
a lesser value in CFLOS institutions.?!

A 1989 paper which expands upon a
1987 treatise by Lance McKinzie, Tim-
othy G. Baker, and Wallace Tvner of
Purdue University advocates the crea-
tion of a futures market in farmland.**
Such a futures market would be de-
signed to facilitate hedging contracts
and reduce farmland purchase transac-
tion costs and capital risks, particularly
for farmers who enter the husiness dur-
ing periods in the economic cycle when
land prices are high, requiring the as-
sumption of heavy debt burdens. The auv-
thors believe their proposal would create
stahility through both economic cycles
and generational transfers and would in-
crease liquidity and therefore efficient
resource allocation for both farm and
nonfarm investors.®’

Institutionally, a futures market in
farmland could be initiated by creating
a large, centrally controlled, diversified
portfolio of farmland, on which con-
tracts, options, or other financial instru-
ments might be based, but that would
require “vast funding and careful man-
agement” and “the government would
probably need to be involved.” Alterna-
tively, McKinzie proposes an index of
iand values or financial swaps, with
standardization and regulation, as a less
expensive start-up method.*®

The proposals described above deserve
to be evaluated separately on the basis
of the policies advanced by each and the
likelihood of achieving them. They share
a characteristic, however, that is com-
mon to many other policy proposals on
this subject, That is that their imple-
mentation is likely to involve elaborate
national schemes, requiring federal or
extensive state legislation, regulation,
and funding. For that reason alone, their
adoption is unlikely. To the extent that
these proposals attempt to create
through legislation new regimes that
would be perceived to threaten the fam-
ily farm, their political acceptance is

{Continued on page 7)

6 AGRICULTURAL LAW UPDATE FEBRUARY 1990



FARM FLIPS: RESTRUCTURING AGRICULTURE IN THE 1990°s / CONTINUED FROM PAGE &

unlikely. The ideal of family owned and
operated farms, characterized by tradi-
tional fee simple ownership, is too solidly
astablished in the minds of too many
political decision makers, and indeed in
popular politics. To the extent these pro-
posals would require significant lederal
or taxpayer funding, their embracement
in the near future is even less likely.

Structural reform on a transac-
tional rather than a policy basis

New regimes of farmland ownership
are not likely to come from new legisla-
tion or the dramatic arrival of new na-
tional institutions. Rather such changes,
through new equity structures or new
control and risk relationships. are far
more likely to come from the incremen-
tal efforts of innovative businessmen. fi-
nancial advisers., and lawyers address-
ing practical problems in specilic farm
business settings. That is not to sav that
new legislation or public institutions will
not come about. but instead that they
are hkely to come about piecemeal and
he preceded by private sector adapta-
tions on a case-by-case hasis to changing
economiic realities.

Practical farm problems of the 1990’
require analysis, reevaluation. and allo-
cation of various aspects of ownership.
such as control, transferability. rights to
earnings, security, liquidity, and risk
management (including such overlap-
ping areas of risk as portfolio. capital.
credit, input availability, production,
handling, market, and liability risk..
Today's farms and farming are vastly
different from those of twenty or filty
vears ago. Thev have adapted step by
step as our ceonomy, tecbnology. and so-
ciety have changed. There is no reason
to believe that the process is over. In-
deed, emerging trends both insgide and
outside of agriculture are bringing about
adaptations day by day. Lawvers and
their clients who look under traditional
approaches, identilv new economic real-
ities, and [ind new legal solutions will
create the “farm flips” that may bring
greater opportunity. efficiency, and pros-
perity to American agriculture.

That brings us back to where we be-
gan: innovations in Finance, Asset man-
agement, Risk management, and Mar-
ket orientation (“F-A-R-M"yand dynamic
interaction among Farmers, Lenders.
Investors, Purchasers, and Supplicrs
(“F-L-1-P-8") offer new perspectives on
farmland ownership in the 1990's. Fu-
ture comments in this series will focus
on legal relationships that appear to be
emerging from each of these specific
areas of transition.
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Natural Resources Law Institute
Mar. 1-3, 1990, Arlington Hotel. Hot
Springs. AR.

Topics include the Federal Leasimg and
Mining Act of 1987 and punding inineral
Tegmslatiow; well site operabinns and surlace
dumuges.

Spunsared by Arkansas Bar Assoeiation and
Amernican Aszociation of Petroleum Landnen

For more mnformation. call 501-375-4505

Third Annual Symposium on
Agricultural and Agribusiness

Credit
April 26-27. 1990, Swiss Grand Hotel,
Chicago, [llines.

Topics include agricultural production
contracks: water law and ag nance: new
renlities in dealing with Eastern Euwropean
CCOnOImIes,

Sponsored by ARA & ABA

Far more information. contact David Lander.
J14-042-1618

Second National Conference on

Organic/Sustainable Agricnltural

Policies

March 24-25. 1990. Capital Hilion Hovel.
Washington, D.C.

Topies inelude national srgame food
standards. perspectives of the supermarkets,
the consumers, the livestock speciah-i-, and the
1990 Farm il

Sponsored by thie Texas Department ol
Agriculture, the Minnesota Department of
Armculture, the Center for Saence in the Public
Interest. and the Insutute for Alternative
Agricullure

For mare mforimation, contact €SP Orgame
Conlerence, PO Box 928, College Park, MI}
20710
Sixth Annual Seminar on
Bankruptcy Law and Rules
April 5-7, 1990, Marriott Marquis Hotel.

Atlanta, GA

Tomes include: Insider preferences. indirect
preferences. and the role ol § 550: non-
consensual retenton of property subject to hens

Sponsured hy the Southeastern Bankruptey
Law Institute

For more informaben, call 404-457-5951

Criminal Enforcement of
Environmental Laws
April 19-20, 1990, the Mayflower Holel.
Washtngton, D.C

Topics include Environmental erimes in
EPA’s overall enfurcement strategy: the scarch
warrant, the grand jury subpoena. and the
imvesligation

Sponsored by ALI-ABA.

For inere information. call 1-800-CLE-NEWS
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Seventh Annual! Writing Competition. The AALA is sponsoring its seventh annual Student Writing
Competition. This year, the AALA will award two cash prizes in the amount of $500 and $250. Papers must
be submitted by June 30, 1990, to Ann Stevens, University of Wyoming College of Law, Box 3035, University
Station, Laramie, WY 82071. For further information, contact Ann Stevens at 307-766-2182.

AALA Distinguished Service Award. The AALA invites nominattons for the Distinguished Service Award.
The award is designed to recognize distinguished contributions to agricultural law in practice, research,
teaching, extension, administration, or business.

Any AALA member may nominate another member for selection by submitting the name to the chair of
the Awards Committee. Any member making a nomination should submit biographical information of no
more than four pages in support of the nominee. The nominee must be a current member of the AALA and
must have been a member for at least the preceding three years. Nominations should be sent to Ann Stevens,
University of Wyoming College of Law, Box 3035, University Station, L.aramie, WY 82071.

Nominating Committee. The nominating committee invites the general membership of the AALA to become
more directly involved in the process of selecting members for the Board of Directors. Any member may offer
his own name or suggest the name of another member for nomination to the Board. Please contact Phil
Kunkel, 1010 W. St. Germain, Suite 600, St. Cloud, MN 56301 for further information.
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