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MCA 23-2-301 to 23-2-302; 23-2-321 ; 70-16-301 to 70-16-302 
Current through the 2021 Session of the Montana Legislature.  

23-2-301. Definitions 

For purposes of this part, the following definitions apply: 

(1) “Barrier” means an artificial obstruction located in or over a water body, 
restricting passage on or through the water, that totally or effectively obstructs 
the recreational use of the surface water at the time of use. A barrier may include 
but is not limited to a bridge or fence or any other artificial obstacle to the natural 
flow of water. 

(2) “Class I waters” means surface waters, other than lakes, that: 

(a) lie within the officially recorded federal government survey meander 
lines of the waters; 

(b) flow over lands that have been judicially determined to be owned by 
the state by reason of application of the federal navigability test for state 
streambed ownership; 

(c) are or have been capable of supporting the following commercial 
activities: log floating, transportation of furs and skins, shipping, 
commercial guiding using multiperson watercraft, public transportation, 
or the transportation of merchandise, as these activities have been 
defined by published judicial opinion as of April 19, 1985; or 

(d) are or have been capable of supporting commercial activity within the 
meaning of the federal navigability test for state streambed ownership. 

(3) “Class II waters” means all surface waters that are not class I waters, except 
lakes. 

(4) “Commission” means the fish and wildlife commission provided for in 2-15-
3402. 

(5) “Department” means the department of fish, wildlife, and parks 
provided for in 2-15-3401. 

https://law.justia.com/codes/montana/2021/title-23/chapter-2/part-3/
https://law.justia.com/codes/montana/2021/title-70/chapter-16/part-3/
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(6) “Diverted away from a natural water body” means a diversion of surface 
water through a constructed water conveyance system, including but not limited 
to: 

(a) an irrigation or drainage canal or ditch; 

(b) an industrial, municipal, or domestic water system, excluding the 
lake, stream, or reservoir from which the system obtains water; 

(c) a flood control channel; or 

(d) a hydropower inlet and discharge facility. 

(7) “Lake” means a body of water where the surface water is retained by either 
natural or artificial means and the natural flow of water is substantially impeded. 

(8) “Occupied dwelling” means a building used for a human dwelling at least 
once a year. 

(9) “Ordinary high-water mark” means the line that water impresses on land by 
covering it for sufficient periods to cause physical characteristics that 
distinguish the area below the line from the area above it. Characteristics of the 
area below the line include, when appropriate, but are not limited to deprivation 
of the soil of substantially all terrestrial vegetation and destruction of its 
agricultural vegetative value. A flood plain adjacent to surface waters is not 
considered to lie within the surface waters' high-water marks. 

(10) “Recreational use” means with respect to surface waters: fishing, hunting, 
swimming, floating in small craft or other flotation devices, boating in 
motorized craft unless otherwise prohibited or regulated by law, or craft 
propelled by oar or paddle, other water-related pleasure activities, and related 
unavoidable or incidental uses. 

(11) “Supervisors” means the board of supervisors of a soil conservation district, 
the directors of a grazing district, or the board of county commissioners if a 
request pursuant to 23-2-311(3)(b) is not within the boundaries of a 
conservation district or if the request is refused by the board of supervisors of a 
soil conservation district or the directors of a grazing district. 

(12) “Surface water” means, for the purpose of determining the public's access 
for recreational use, a natural water body, its bed, and its banks up to the 
ordinary high-water mark. 
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23-2-302. Recreational use permitted--limitations--exceptions 

(1) Except as provided in subsections (2) through (5), all surface waters that are capable 
of recreational use may be so used by the public without regard to the ownership of the 
land underlying the waters. 

(2) The right of the public to make recreational use of surface waters does not include, 
without permission or contractual arrangement with the landowner: 

(a) the operation of all-terrain vehicles or other motorized vehicles not 
primarily designed for operation upon the water; 

(b) the recreational use of surface waters in a stock pond or other private 
impoundment fed by an intermittently flowing natural watercourse; 

(c) the recreational use of waters while diverted away from a natural water body 
for beneficial use pursuant to Title 85, chapter 2, part 2 or 3, except for 
impoundments or diverted waters to which the owner has provided public 
access; 

(d) big game hunting; 

(e) overnight camping unless it is necessary for the enjoyment of the surface 
water and the campsite is not within sight of any occupied dwelling or the 
campsite is more than 500 yards from any occupied dwelling, whichever is less; 

(f) the placement or creation of any permanent duck blind, boat moorage, or any 
other permanent object; 

(g) the placement or creation of any seasonal object, such as a duck blind or boat 
moorage, unless necessary for the enjoyment of that particular surface water 
and unless the seasonal objects are placed out of sight of any occupied dwelling 
or more than 500 yards from any occupied dwelling, whichever is less; 

(h) use of a streambed as a right-of-way for any purpose when water is not 
flowing in the streambed. 

(3) The right of the public to make recreational use of class II waters does not include, 
without permission of the landowner: 

(a) big game hunting; 

(b) overnight camping; 

(c) the placement or creation of any seasonal object; or 
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(d) other activities that are not primarily water-related pleasure activities as 
defined in 23-2-301(10). 

(4) The right of the public to make recreational use of surface waters does not grant any 
easement or right to the public to enter onto or cross private property in order to use 
those waters for recreational purposes. 

(5) The commission shall adopt rules pursuant to 87-1-303, in the interest of public 
health, public safety, or the protection of public and private property, governing 
recreational use of class I and class II waters. These rules must include the following: 

(a) the establishment of procedures by which any person may request an order 
from the commission: 

(i) limiting, restricting, or prohibiting the type, incidence, or extent of 
recreational use of a surface water; or 

(ii) altering limitations, restrictions, or prohibitions on recreational use 
of a surface water imposed by the commission; 

(b) provisions requiring the issuance of written findings and a decision whenever 
a request is made pursuant to the rules adopted under subsection (5)(a); and 

(c) a procedure for the identification of streams within class II waters that are 
not capable of recreational use or are capable of limited recreational use, and a 
procedure to restrict the recreational use to the actual capacity of the water. 

(6) The provisions of this section do not affect any rights of the public with respect to 
state-owned lands that are school trust lands or any rights of lessees of those lands. 

23-2-321. Restriction on liability of landowner and supervisor 

(1) A person who makes recreational use of surface waters flowing over or through land 
in the possession or under the control of another, pursuant to 23-2-302, or land while 
portaging around or over barriers or while portaging or using portage routes, pursuant 
to 23-2-311, is owed no duty by a landowner, the landowner's agent, or the landowner's 
tenant other than that provided in subsection (2). 

(2) A landowner, the landowner's agent, or tenant is liable to a person making 
recreational use of waters or land described in subsection (1) only for an act or omission 
that constitutes willful or wanton misconduct. 

(3) A supervisor or any member of the arbitration panel who participates in a decision 
regarding the placement of a portage route is not liable to a person who is injured 
or whose property is damaged because of placement or use of the portage route 
except for an act or omission that constitutes willful and wanton misconduct. 
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70-16-301. Recreational purposes defined 

“Recreational purposes”, as used in this part, includes hunting, fishing, swimming, 
boating, waterskiing, camping, picnicking, pleasure driving, biking, winter sports, 
hiking, touring or viewing cultural and historical sites and monuments, spelunking, or 
other pleasure expeditions. The term includes the private, noncommercial flying of 
aircraft in relation to private land. 

70-16-302. (Temporary) Restriction on liability of landowner -- definitions.  

(1) A person who uses property, including property owned or leased by a public entity, 
for recreational purposes, with or without permission, does so without any assurance 
from the landowner that the property is safe for any purpose if the person does not give 
a valuable consideration to the landowner in exchange for the recreational use of the 
property. The landowner owes the person no duty of care with respect to the condition 
of the property, except that the landowner is liable to the person for any injury to person 
or property for an act or omission that constitutes willful or wanton misconduct. For 
purposes of this section, valuable consideration does not include the state land 
recreational use license fee imposed under 77-1-802 or other funds provided under 77-
1-815. 

(2) As used in this part, the following definitions apply: 

(a)  

(i) "Airstrip" means improved or unimproved landing areas on private 
land used by pilots to land, park, take off, unload, load, and taxi aircraft. 

(ii) The term does not include municipal airports governed under Title 
67, chapter 10, part 1. 

(b) "Flying of aircraft" means the operation of aircraft, including but not limited 
to landing, parking, taking off, unloading, loading, and taxiing of aircraft at an 
airstrip. 

(c) "Landowner" means a person or entity of any nature, whether private, 
governmental, or quasi-governmental, and includes the landowner's agent, 
tenant, lessee, occupant, grantee of conservation easement, water users' 
association, irrigation district, drainage district, and persons or entities in 
control of the property or with an agreement to use or occupy property. 

(d) "Property" means land, roads, airstrips, water, watercourses, and private 
ways. The term includes any improvements, buildings, structures, machinery, 
and equipment on property. 
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(3) The department of fish, wildlife, and parks, when operating under an agreement 
with a landowner or tenant to provide recreational snowmobiling opportunities, 
including but not limited to a snowmobile area, subject to the provisions of subsection 
(1), on the landowner's property and when not also acting as a snowmobile area 
operator on the property, does not extend any assurance that the property is safe for 
any purpose, and the department, the landowner, or the landowner's tenant may not 
be liable to any person for any injury to person or property resulting from any act or 
omission of the department unless the act or omission constitutes willful or wanton 
misconduct. (Void on occurrence of contingency--sec. 8, Ch. 596, L. 2003.) 

70-16-302. (Effective on occurrence of contingency) Restriction on liability of 
landowner -- definitions 

(1) A person who uses property, including property owned or leased by a public entity, 
for recreational purposes, with or without permission, does so without any assurance 
from the landowner that the property is safe for any purpose if the person does not give 
a valuable consideration to the landowner in exchange for the recreational use of the 
property. The landowner owes the person no duty of care with respect to the condition 
of the property, except that the landowner is liable to the person for any injury to person 
or property for an act or omission that constitutes willful or wanton misconduct. For 
purposes of this section, valuable consideration does not include the state land 
recreational use license fee imposed under 77-1-802. 

(2) As used in this part, the following definitions apply: 

(a) 

(i) “Airstrip” means either improved or unimproved landing areas on 
private land used by pilots to land, park, take off, unload, load, and taxi 
aircraft. 

(ii) The term does not include municipal airports governed under Title 67, 
chapter 10, part 1. 

(b) “Flying of aircraft” means the operation of aircraft, including but not limited 
to landing, parking, taking off, unloading, loading, and taxiing of aircraft at an 
airstrip. 

(c) “Landowner” means a person or entity of any nature, whether private, 
governmental, or quasi-governmental, and includes the landowner's agent, 
tenant, lessee, occupant, grantee of conservation easement, water users' 
association, irrigation district, drainage district, and persons or entities in 
control of the property or with an agreement to use or occupy property. 
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(d) “Property” means land, roads, airstrips, water, watercourses, and private 
ways. The term includes any improvements, buildings, structures, machinery, 
and equipment on property. 

(3) The department of fish, wildlife, and parks, when operating under an agreement 
with a landowner or tenant to provide recreational snowmobiling opportunities, 
including but not limited to a snowmobile area, subject to the provisions of subsection 
(1), on the landowner's property and when not also acting as a snowmobile area 
operator on the property, does not extend any assurance that the property is safe for 
any purpose, and the department, the landowner, or the landowner's tenant may not 
be liable to any person for any injury to person or property resulting from any act or 
omission of the department unless the act or omission constitutes willful or wanton 
misconduct. 

 

 

 


