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AGRICULTURAL PRODUCTION CONTRACTS: DRAFTING CONSIDERATIONS 

Christopher R. Kelley! 

Of course, there is always the perspective of the neoclassical micro
economist: no farmer enters a contract with an agribusiness integra
tor unless that farmer has rationally internalized all the risks of that 
decision. Perhaps the complaint of a disappointed contract farmer is 
nothing more than the lament of one who has belatedly discovered 
that freedom and security cannot coexist. Moreover, as Ronald Coase 
might suggest, contract farming consists of nothing more remarkable 
than the way through which farmers and integrators have bargained 
around legal impediments to Pareto-optimal uses of capital. 2 

Growers say they feel trapped and intimidated by the companies 
they supply. Their contracts offer them little protection; most can be 
terminated with just a few days notice. Processors control how many 
chicks a farmer get'l, and they also set the price when they buy the 
adult birds. As one Florida grower puts it, the processors "hold both 
ends of the penciI."3 

I. INTRODUCTION 

Agricultural production contracts are agreements for the growing of crops, 
livestock, or poultry. Production contracts for crops typically contain provi
sions covering the crop's entire production process, often specifying planting 
periods, husbandry practices, and other matters intended to ensure delivery of 
a certain quality and quantity of the crop to the purchaser. Livestock and poul
try production contracts also typically specify the standards that must be satis
fied during the production period covered by the contract.4 Because of their 
scope, agricultural production contracts differ from contracts contemplating 
only the sale of "a certain amount of grain of a certain grade at a certain price 
at a certain time to the purchaser."5 In fact, under some agricultural production 
contracts, title to the seed, to the growing crop, and to the harvested crop is 

I. Of Counsel, Lindquist & Yennum P.L.L.P., Minneapolis, Minnesota. B.A.• Louisiana State University; J.D., Howard Univer· 
sity; LL.M., University nf Arkansas. 

2. JIM CIIES, CASES ASO MATERIAlS O.s AGRICULTURAL PlIBLIC LAw 235 (1994) (fomnoles omitted). 
3. Marj Charlier, Chicken feonomics: The Broiler Business Consolidates, and That Is Bad News to Farmers. WALL STllEET 

J. Jan. 4, 1990, at I. 
More elaborately defined, an "agricultural production contract" is 
a legally hinding agreement of a fixed term, entered before production begins. under which a producer 
either: agrees to sell or deliver all of a specifically designated crop raised on identified acres in a manner 
set in the agreement to the contractor, and is paid according to a price or payment metbod, and at a time, 
determined in advance; or agrees to feed and care for livestock or poultry owned by the contractor until 
such time as the animals are removed, in exchange for a payment based on the performance of the ani· 
mals. 

NEIL D HAMILTOS, AFARMER'S LEGAL GUIDE TO PROOUCTIOS CONTllACTS.l (1995). 
5. Richard A Maim, ContractsfOr Future Detivery o/Grain: An OVerl'iew o/Common legal Problems, 2 AGRIC. L. J. 483, 

484 (1980·81). 

4 
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never held by the grower. Agricultural production contracts, therefore, are not 
to be confused with "forward contracts" under which the crop is simply sold 
prior to harvest,6 

Drafting agricultural production contracts involves many of the same con
siderations encountered with other contracts. The most fundamental consider
ation is the need to plainly and completely specify how the parties have agreed 
to do business. More precisely, because production contracts are usually adhe· 
sion contracts and are rarely subject to negotiation, the contract must plainly 
and completely specify how the person or entity presenting the contract to the 
grower expects the parties to do business. Although the contract's drafter will 
not always be a processor of the product or commodity, for convenience this 
article refers to the person or entity who prepares the contract as the "proces
sor."7 

Coupled with these generic drafting considerations, however, is a unique 
one -- the increasing scrutiny of agricultural production contracts and of the 
relationships they create. This scrutiny has two focuses. The first focus is on 
the tensions that have already developed between processors and contract 
growers. A recent $16 million jury verdict in Mississippi illustrates thiS ten
sion.H In that action, the plaintiff contract poultry producers alleged they had 
been charged for undelivered feed, thereby negatively affecting their feed con
version ratios on which their contract payments were based. Two years earlier, 
a verdict in excess of $1 million based on the misweighing of poultry produced 
under contract was upheld by the Eleventh Circuit,9 

The second focus is on the changes in the nature and structure of Ameri
can agriculture resulting from the trend toward contract production.1O Ameri· 
can agriculture is entering "the last phase of industrialization-the integration 

6.	 The function of the forward comracl has been explained as follows:
 
Forward ~rain comracting has always been a useful tool to both farmers and ~rain dealers. In such con·
 
Iracts, a farmer will agree 10 sell and a ~rain dealer will agree to buy a certain volume of grain at a set
 
price with delivery to he made in Ihe fUiure. Generally, farmers enter into these contraClS as economic
 
prolection for the crops they raise, because such crops arr usually Iheir primary source of annual income.
 
The contract proVides protection against future price dedines by ensurin~ that Ihe ~rain price will at
 
least he sufficient to cover expenses of raising the crop. Protection from inadequate market demand is
 
also assured because Ihe connact provides a market for Ihe farmer's crops when harvested. Conversely,
 
the ~raill dealer has secured protection from future price increase and shorta~es of supply
 

David C. Bu~g, Crop Destructinn alld FonvarrJ Grain COlltracts Why DOII't Sectiolls 2·M3 alld 2·615 Of the FCC Prol'ide \(ore 
Relie/', 12 H,.u\F L. REv. 669 (1989) (foo,note omilled). As is the use of agricultural production conlracts, the use of forward pricin~ 

contracts is increasing. See Ted C. Schroeder & lIarry K. Goodwin, Risks Unique to Ag Markels Bring Changes in Produa.,. Marketillg 
Practices, FEEIISTUFFS. Mar. 14, 1994, al 1. 

7. Althuu~h some who contract for a~ricultural production seilihe conlract·produced good.s to food and feed processors or 
to mdustrtal user;, production contracts are more commonly used by food processors who have vertically integrated production, pro· 
ce~sing, and marketiug. Referring to the contract drafter as a 'processor" underscores the fact that production conlraets are instru· 
ment~ of vertical integration. 

H. Steve Marbery, lawsuit Shows Tension Between Integrators, Poultry GroU'ers, FHIlSTVFFS, May 17, 1993, at9; see also 
Steve Marhery, Poult~r GroU'ers Suing Contractors, Organizing for Clout, FEElls,um, Jan. IH, 1993, at l2 

9.	 IIraswell v. ConAgra, Inc., 936 F.2d 1169, 1177 (11th Cir. 1991). 
10. Contract productit," replaces puhlic markets with private markell. from the producer's perspeclive, therefore, Ihe '''real 

question is whether producers want open markell or command and control pricing.'" Steve Marhery, Structure Is Real Issue Facing 
Mega Farms, FEEDSTUfFS, Sept. 5, 1994, at 16 (quoting Harold IIriemyer, professor and eXlension economist emeritus, Universi'y ofMis· 
souri). 
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of each step in the food production system."11 The "defining features" of this 
industrialization "include a shift from food commodities to food products and a 
shift form spot auction markets to more direct market channels, such as pro
duction contracts." 12 

As agriculture becomes industrialized, the role of the farmer will change. 
Most fundamental, farmers face a loss of their historical independence as they 
shift from producing for an open market to producing under contract. 13 Federal 
farm policy will also change because the "farmers' safety net, or risk sharing, 
will come to depend as much on their link to an industrialized system as on 
federal farm programs,"14 Consequently, "[t]he rationalization for a public sys
tem to protect the independent commodity producer-the family farmer-will 
begin to erode."15 Finally, as farmers' well-being becomes increasingly depen
dent on their "link" to the industrialized system, farmers may organize labor 
unions to protect their interests in an agricultural system dominated by produc
tion contracting, Federal and state legislation designed to enhance farmers' 
bargaining power and to protect against unfair contracting practices may 
become a prominent part of future farm policy,16 

As the basic legal instruments fostering the social and economic changes 
associated with agriculture's entry into the final stages of industrialization, 
production contracts are being closely examined by those who observe or react 
to changes in agriculture's structure, including legislatures. When, for example, 
the Minnesota Legislature looked at production contracting, it decided to dic
tate some of the contract termsP Production contracts and the related issue of 
vertical integration are also drawing attention in other states. 18 In essence, the 
primary motivation for this attention is the perception that "[t]here is a strong 
need to provide economic protection for producers who contract out their 

II. Thomas N. Urban, Agricu/turallndtlslrialization: lis Inet>itable, CIIOICES, Fourth Quaner 1991, al 4("The production
segment is rapidly becoming part of an industrialized food system.") (hereinafter Urban). See also Neil D. Hamilton, Feeding Our 
Fulure. Si,< Philosophical Issues Shaping Agricultural Law, 12 NEB. L. REv. 210, 213·18 (1993). 'American agriculture is changing rap·
idly .. becoming more concentrated, more technically advanced, and more integraled with the inpul and marketing sectol>. In other
words, American agriculture is rapidly becoming industrialized." /d. at 213 (footnote omilled).

12. Mark DrabenslOll, Indtlslria/ization: Steady Current or Tidal Wal'e', CIlOICES, Fourth Quarter 1994, at 4.
13. Commenting on the loss of independence associated with becoming acontract hog producer, aNorth Carolina farmer

remarked: 
"We tried 10 be independent Wilh tobacco, corn and soyheans, but somelimes you can just independent
youl>elf into ahole," Mrs. Stroud said. "There are some out there who just want to be independent, but I
don't mind taking the direction of the company. I'd rather have part of something than all of nothing."

Ronald Smothers, Sioppingihe Hogs, the Assembly·Line Way, N.¥. TIMES, Jan. 30, 1995, at A8.
14. Urban, supra note II, a16. For atraditional agrarian perspective on the effects of industrialization on family farming,

see MARTY STRASGE, FAMllV FARM"G: ANE\\ ECO\OMIC VISIO\ 33-42 (1988). For much the same discussion using "paradigms" of allerna·
live and conventional agriculture, see Curtis E. Beus & Riley E. Dunlop, COnl'elltional Versus Alternalive AgricliI/tlre. The Paradig· 
malic Rools o/Ihe Debate, 55 RURAl SOCIOLOGY 590 (1990). 

IS Urban, sllpra note II, at 6. 
16. Urban, supra nute II, at 5. For adiscussion oflhe organizing difficulties experienced by chicken producers, see Richard

Behar, Arkansas Pecking Order, TIME, Oct. 26, 1992, at 52, 54. 
17. See MIS\. STAT. H 17.90·.98; 27.131 (1994). For adiscussion of MinneSOla's Agricultural Contracts statute, see irifra 

notes 56·75 and accompanying text. 
18. See, e.g., Neil D. Hamilton & Greg Andrews, Slate Regulation o/Contraci Feeding and Packer Inlegralion in Ihe Swine 

Indtlslry, AGRIC L. UPDATE, Jan. 1993, at 4; Keith D. Haroldson, Two Issues in Corporale Agricullure: Anlicorporale Farming Slalliles 
and Production Conlracls, 41 DR-ill L. REv. 393 (1992); Alan L. Billings, Note, The Family Farm: Regulaling Farm Act Al'Oidance 
Techniqlles Thrallgh Reslrictions on Vertical Inlegration and Prodllction Conlracting, 16 VAL. U. L. REv. 277 (1981). 
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crops and labor."19 
Even the industry is beginning to recognize the need to closely examine 

production contracts and contracting practices. As an editorial in a leading 
trade publication asserted, "[N]o one wants the trouble that could come from 
poor-or even perceived to be poor-contracts ... With the interest in contract
ing growing, and with trouble from poorly executed contracts increasingly 
likely, anyone in agriculture will have a strong interest in using good con
tracts."w 

II.	 WHAT DOES THE FOOD PROCESSING INDUSTRY WANT FROM PRODUC

TION CONTRACTS, AND WHY DOES IT WANT IT? 

The food processing industry faces slow growth in the demand for food 
products. With less than five percent of processed food going to the export 
market, the domestic market is becoming increasingly saturated. American con
sumers now spend a record low eleven percent of their income on food. As a 
result, competition among firms for market share is intense, margins are gener
ally narrow, and volume sales and cost savings are important. At the same 
time, the industry must reckon. with capital-intensive, fast-paced technological 
changes. Achieving economies of scale and full capacity utilization have 
become driving concerns. Firms that have successfully dealt with these forces 
have produced the sector's relatively high profits. 21 

While contract production offers a number of advantages over open-mar
ket transactions, most of these benefits are attributable to the use of contract 
production to manage risks. Because of the competitive forces within the indus
try, the penalty for poor risk management has grown sharply, The food pro
cessing industry views risk management as critical to success, and one way to 
reduce risk is to acquire or "line-up" supplies and markets. Always subject to 
the inherent uncertainties associated with agricultural production, the acquisi
tion of sufficient supplies increasingly requires attention to the quality of the 
commodity or livestock product. In other words, "[t]he challenge becomes one 
not only of 'lining up' supplies but insuring the supplies lined up meet an 
increasingly sophisticated set of processing and manufacturing requirements."~2 

In addition to acqUiring reliable sources of supplies, markets must be 
developed and maintained. '''[L]ining up' markets can prove equally important 
in a sector where products are often perishable and demand can prove inelas

19. CO\TRACfS TASKFOkCl, MI\\ DEP'T 01 AGHIC., fL\A~. REPORT 1U Till' 199i! LU;ISLATI:k1 (, (1')')01 The \lork uf theA(;kICI'lTU~" 

Minnesota Agricultural Cunlracts Taskforce led to the passage of Minnesota's Agricultural CORliacts legbbtion in 1990 MJ\~. STAT. §
17.90·.98 (1994) The "major contract problem areas" idemified by the Taskforce were lhe folltJwink

IlNon·payml'IIl, slow payment, bankruptcy and bonding. 
2)Problems Wilh interpretation of contract nght.\ and responsibllilies.
3)Problems due 10 unequal bargaining power, contracts of adbesion
4)Produce" tlnaware of Iheir rights and the programs available 10 them 

A';HICUlTlJ~U CO\TllAClS l\'KEORCE at 1. 
W Opinion: Jndusl~V Musl Del'eJop Conlracl Policemen, FEEDSTUfFS. )ul) 18, 1')9'l, al 8. 
21 Patrick M. O'Brien. from Commodity Markets to Contracts. Changes In Ihe USFond and Agricultural Markelin~ System,

Address before lhe Conference on lhe future of the U.S. food System 6 (Apr I. 1993) (tr.nscrirl on file With lhe author). 
22 Id at 8·9 
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tiC."23 Acquiring supplies and markets has "price as well as quantity dimen
sions," because, "[w]ith margins narrow, even slightly higher input prices or 
slightly lower product prices can make the difference between profit and 
loss."2q 

Production contracts are an important device for acquiring supplies and 
reducing the risks inherent in agricultural production. While all production 
contracts seek to give the processor greater control over price, quality, and 
quantity, the degree of the control assumed by the processor will vary. Viewed 
on a continuum defined by the degree of the processor's control, there are at 
least four types of production contracts: 

[1] The simplest type of contract, called a market-specification con
tract, sets the price, quantity, and quality of products to be traded in 
a future transaction.25 

[2] The production-management contract can give the food proces
sor direct control of farm production methods ... [and] is useful 
when farm production methods influence the quality of the food pro
cessor's product. This type of contract is useful when farm produc
tion methods influence the quality of the food processor's product.26 

[3] Processors can assume even tighter control over the quality of 
farm products with a resourceproviding contract. With this contract, 
processors provide all or part of the inputs used to produce farm 
products.27 

[4] Vertical integration shifts complete control of farm production to 
the food processor. Much of the uncertainty present in open produc
tion is eliminated, by ensuring greater control over product price, 

23 Id.

2q Id
 
25 Alan Barkema, et al., The Quiet Revolution in the US. Pood Market, ECOXOMIC Rn., May-June, 1991, al 31 (emphasis in 

ori~inal). For example, "Ia) contract of this type between a callie feeder and a beef processor ... controls price risks for Ihe cattle 
feeder and the beef processor In addition. the processor is ensured of a steady supply of callie to keep high·capacity processing plants 
running." Id 

26. Id. (emphasis in miginal). This type of contract is likely to become more prevalent as technologies enhance capabililies 
to produre pn,duCll for niche markets: 

For example, say a beef processor "ishes to market a new line of fresh, low-fat, low-cholesterol heef prod
urts. The processor may contract with a feedlot operator to feed callie specifically for the new produrt 
market. The contract may specify certain production practices, such as the mix of feed ingredients or the 
length of lime on feed. The contract may even ensure compliance by dictating periodic inspection of the 
canle and feedlot by the food processor 

Id. ~t 31-32 
27 Barkema at 32 (emphasis in original). For example, quality control can be enhanced by controlling hoth the genetics 

and feediog of livestock. Thus "a heef processor may prOVide cattle of a specific genetic makeup to he fed by a feedlot operalor. The 
contract ensores that the cattle are fed to the processor's specifications. In exchange, the feedlot operator is guaranteed a reasonable 
return for feeding the operator's callie." Id. 
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quantity, and quality. 28 

Processors may want the control offered by production contracts for rea
sons other than "lining up" supplies, ensuring quality, and implementing new 
technologies. For example, a processor may use production contracts "to pre
serve the confidentiality of the pricing and marketing arrangements for the 
special commodity and the identity of the end-use or purchaser...."29 Also, 
"non-public pricing and marketing of the commodities ... allow for conceal· 
ment of the true magnitude of any price premium obtained for the special trait. 
..."30 And finally, production contracts allow "the company to become involved 
more directly in production without worrying about investments in farmland, 
which are prohibited under the anti-corporate farming laws of several midwest
ern states."31 In other words, a process may reason "why own the farm if we 
can own the farmer."32 

In addition to seeking to manage risk, food processors are exhibiting a 
desire to minimize transaction costs in contracting. The trend is reflected in 
the use of intermediaries, such as country elevators, cooperatives, or ad hoc 
marketing groups, to contract with producers. 33 The recent decision of some 
processors to reduce the number of their contract producers in favor of con
tracting with a smaller number of larger producers also reflects this trend. 
Such strategies have attracted considerable attention in the Red River Valley in 
Minnesota, North Dakota, and South Dakota, as Frito-Lay and other companies 
have reduced the number of contract producers.34 

For the production contract drafter, the trend to minimize transaction 
costs means that contracts should be understandable and substantively attrac
tive to encourage contract formation. Also, as producers increasingly become 
aware of the risks and consequences of contract termination or nonrenewal 
and demand greater protection for their investment, contract terms may have 
to recognize producer demands for contract security.3s 

28. /d. (emphasis in original) "Vertical integration is especially well·suited for controlling risks associated with investment 
in highly specialized assels.'· Id. See also Bus;ness Briefs: Smithfield Allributes Performance to Integration, FEEDSTUFFS, Aug. 1, 1994, 
at 6 (quoting joseph W. Luter Ill, president of Smithfield Foods, as stating that "the company's strategy to vertically integrate 'permlls 
us to control our product quality to an extent unmatched' by other high·volume U.S. pork producers"). 

29. Neil D. Hamilton, Why Own the Farm !fYou Can Own the Farmer (and the Crop)': Contract Produclion and Inlellec· 
tllal Prvper!y Protection ofGrai" Crops, 73 NER. L. REV. 'i8, 58 (1994).

30. /d.
 
:11. Id. (footnOie omitted).
 
32. Id. For a Coasean analysis of this point, see CHES, sllpra note 2, at 194·97. 
33. See Karen McMahon, PlIlling the Meat behind the Contracl, FARM jOURSAL, jan. 1994, at B·S. 
31. See, e.g, Rona K. johnson, Frito·Lay Plans to Reduce Its Potato Grower Contracts, AGWEEK, Dec. 6, 1993, at 20; Greg 

D. Horstmeier, Farming By Int'itation Only: Landing New Specialty Grain Contracts Will Be a Maller of Who You Know, Top PRO· 
DULER, Feb. 1993, at 36; Rohin Hoffman, "Super Farmers" Grab Crop Contracts: Chalk Up Another Ad,'anlage for the Big Gu.ys, Top 
PROllUCEH, May·june 1992. al 24. 

35. See Arthur Buckler, 1)oson Foods 1sn't Chicken·Hearted About F.xpansion, WALL STREET j., jan. 18, 1994, at B4 "(Tyson 
Foodsl may find it increasingly hard to recruit farmers willing to work under contract to raise Tyson's chickens. In fact, the company 
has already ruled OUl its home hase of northwestern Arkansas as a location for any of the new plants, citing a lahor shortage there." 1d. 
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III.	 WHAT Do PRODUCERS WANT FROM PRODUCTION CONTRACTS, AND 

WHY Do THEY WANT IT? 

Relatively few producers process the commodities they produce. Accord
ingly, their economic fate is inextricably tied to those who ultimately must find 
a consumer market for agricultural products. That market is changing across 
the full spectrum of potential consumers, including food, feed, and industrial 
users. Capturing specific markets is becoming more important than producing 
commodities in volume: 

For an increasing number of farmers and agribusiness firms, the key 
to higher profits will lie more in marketing than production. Firms 
increasingly will design products for specific groups. Promotional 
activities, niche markets, product differentiation, and contract and 
specification buying will become increasingly important.36 

Production contracts can permit producers to gain access to otherwise 
inaccessible markets by improving "communication" between the production 
and marketing processes. When a market is developed or otherwise emerges 
for a product, production contracts allow processors to quickly acquire that 
product. Because production contracts allow the acquisition of supplies meet
ing specified quantity, quality, and price requirements, "[bloth contracting and 
vertical integration are better suited than open production for addressing the 
specific communication needs and special risks of the high-technology food 
market."37 

Production contracts can also help producers to manage certain risks. For 
example, by offering a guaranteed price, production contracts eliminate the 
risks associated with a volatile open market. Contracts also permit risk-reduc
tion through diversification, often with a lower capital investment than would 
have been required without the participation of the processor. The assistance 
offered by the processor in the production process can lower the producer's 
management costs and improve management skills. 

Although production contracts reduce some risks, new risks can arise. For 
example, the failure to produce to contract standards will result in loss of the 
contract's premium prices.38 Other risks include the nonrenewal or termination 
of the contract, perhaps for noneconomic reasons.39 Some types of contracts 
impose unique risks, particularly those involving the construction or mainte

36. M,CIlAfL j. PHILLIPS & MARIE WAlSH, I\T'L AGRIBUSI~ESS MGMT. A5S'~, NEW TECH~OI.OGIES .'~D NEW MARKETS: IMPLICATlO\S FOR
AC;RIBUSI.'FSS .'.111 FOOD I\DUSTRIf.S 147 (1992) (as published in Symposium II Proceedings).

37. Barkema, supra note 25, at 32·33
38. Hamilton, supra note 29, at 66. 
39. See Baldree v. Cargill, Inc, 758 F. Supp. 704, 706 (M.D. Fla. 1990), aff'd withoul opinion, 925 F.2d 1474 (11th Cir.

1991). 
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nance of specialized buildings.40 

IV. PROCESSOR PERSPECTIVES ON PRODUCTION CONTRACTS 

Because contract production's primary function is the management of 
risk, processor perspectives on production contracts focus on how well the con
tract manages potential risks. There are at least two broad categories of risk: 
"performance risks" and "contract-created risks." 

A. Performance Risks 

The first broad category of risk, performance risks, can be subdivided into 
three subcategories. The first subcategory is the risk of losing timely receipt of 
the desired quantity and quality of the crop or animal product, a risk that can 
be characterized as the risk offailure to "line-up" supply. For example, the pro
ducer might secretly encumber the crop in a third party's favor, fail to plant or 
to care for the crop, use substandard animal feed or veterinary products, sell 
the crop at a higher price to another buyer, or deliver a substandard or pesti
cide residue-laden crop, anyone of which could result in the processor's failure 
to "line-up" supply. 

The second subcategory of performance risk is the risk of losing control 
over proprietary technology, such as protected seeds, and the related risk of 
losing the opportunity to promote the use of a desired technology, such as ani
mal growth hormones. This risk can be described as the risk ofloss oftechno
logical advantage. If, for example, the producer resold or put proprietary seed 
to his or her own use or refused to adopt processor-desired technologies or 
production practices, the processor would lose those technological advantages. 

The final subcategory of performance risk is the risk of liability to the 
producer and to third-parties, a risk that can be characterized simply as liabil
ity risk. Thus, there is the risk that the producer may claim a loss because of 
reliance on the processor's advice; use a pesticide inconsistent with its labeling; 
violate applicable labor and environmental laws; injure a worker during har
vesting; deny access to processor representatives seeking to inspect the crop; 
drive off the highway while delivering the crop; assert that the parties' rela
tionship was a partnership, joint venture, or employment relationship when an 
independent contractor relationship was intended; or do something else that 
might be detrimental to the processor's interests. 

40. Even if the contract relationship continues for the useful life of the structure, the income reali'ed under the contract 
may not be sufficient to replace the structure. See Rod Smith, Adz'ocale Charges Contracts loaded Against POllltry Growers, FEED

STUFFS, June 6, 1994, at II. 
Acommon contract. . requires the [poultry] grower to build his barns, buy his equipment and proVide 
his labor and reqUires the company to proVide birds, feed. medicine and management strategies.... [As a 
result,] the grower . has ... a SIOO,OOO·investment in a traditional two·barn operation and a seven· 
week contract that can be terminated at the end of the seventh week 

Id. See atso MtCUELE HUMME\S, IT At., IOWA STATE V., STAn PAPER No 233, IWESTME\T, HnUR\S ASO M'RKI:TI.\G PRACTICES 1\ IOWA CO\TRACT 

HOG PRODUCTIOK 7 (Sept. 1991). 
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B. Contract-Created Risks 

The production contract's management of risks should be reasonable 
because a lopsided contract creates its own risks. Among these risks are the 
risk that no one will accept the contract, that one of more of the contract's pro
visions will be unenforceable, or that the conduct associated with the proces
sor's performance will be deemed to be an unfair trade practice. 

The primary contract-created risk is the risk of"no-takers." If the contract 
is too one-sided or fails to contain provisions desired by producers, producers 
will not sign itY Whether that risk is a serious one depends on a number of 
variables, including the likelihood that producers will seek gUidance from a 
competent advisor before signing the contract.42 The failure of parties to con
tracts to seek legal advice before signing is notorious, In fact, the biggest prob
lem faced by attorneys who want to advise producers or processors before they 
sign a production contract is likely to be "the lack of a client:'43 

Another contract-created risk is the risk of unenforceability. Producers 
will sign the contract but the contract will invite litigation, possibly leading to 
all or a portion of the contract's provisions being declared unenforceable. 
Alternatively, the contract might prompt legislative reform. For example, many 
vegetable contracts permit the processor to enter the producer's premises to 
apply pesticides when the grower has failed to apply pesticides as required 
under the contract. These contracts typically place all liability for the proces
sor's improper pesticide application on the producer.44 The ability of such pro
visions to insulate the processor from all liability arising out of a failure to 
follow the pesticide's labeling or other misuse is doubtful,45 and public policy 
considerations may limit the total risk-shifting contemplated by such provi
sions.46 

The final contract-created risk is risk ofunfair trade practices, a risk that 
is ultimately grounded on federal and state laws. For example, the federal Agri
cultural Fair Practices Act of 196847 has been invoked in challenges to produc
tion contract terminations.48 In Minnesota, a risk is that the contract or one of 

41. When commodities eligible for eorollment in a federal acreage reduction program or price support program are
involved, the ability of the producer to receive program benefils may delermine whether the producer signs the contract. To receive 
acreage reduction program payments, also known as deficiency payments, the producer must "share in the risk of producing the crop,
and [he]. ,enlitled to share in the crops availahle for marketing." 7C.F.R, § 14113 (1994). To enroll an eligible commodity in aprice
support program, the producer must always have had the "heneficial interest" in the commodity, essentially an ownership interest. 7
C.F.R. § 142L5(c) (1994). 

42. See, e.g., Bill Fleming, Contracting: Don't Get Trapped in a Lop·sided Contract, NAT'L HOG FARMER, Aug. IS. 1993, at 20. 
43. See Christopher R. Kelley, Kepresenting the Arilansas Timber Owner in Timber Sale Transactions: Some Contracl 

Drafting Considerations, 8U. ARl(. LimE ROCK L. J. 637, 639 (1985-86) (citation omitted).
44. For an example of asimilar provision, albeit one that is considerably less onerous from the producer's perspective, see

Hamilton, supra note 29, at 73·74. 
45. See generally United States v. Corbin Farm SerVice, 444 F. Supp. 510, 519·20 (E.D. Cal. 1978); JOHN M. JOHSSOS & GEORGE

W. WARE, PEStICIDE UnGATION MASUAL (1993) (discussing culpability for damages caused by pesticide misuse).
46. Such provisions have already been criticized by one governmental authority. WIS. DEP'T OF AGRIC., TRADE & COSSUMER PRO· 

nenos, PROCESSING VEGtrABI£ INDUSCRV: TRADE PRACCICE STUDV 49·50 (1989) (citing College Mobile Home Park & Sales v. Hoffman, HI
N.W.2d 174 (Wis. 1976), as authority for questioning the legality of aprocessor's disclaimer of liability for its own application of pes·
ticide). While pesticide use involves unique considerations because it is aregulated activity, the allocation of the responSibility to
avoid environmental contamination in agricullural production contracts is draWing increasing attention, atrend that can be expected 
to continue. See Martha 1. Noble & J.W. Looney, The Emerging Legal Framework for Animal Agricultural Waste Management in 
Arkansas, 47 ARX. L. REv. 159, 202.06 (1994) (discussing the disposal of dead poullry produced under contract).

47. 7U.S.C. § 2302(a) (1988).
48. Hamilton, supra note 29, at 85·86. 
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its provisions will be deemed an unfair trade practice under rules promulgated 
by the Commissioner of Agriculture under the state's Agricultural Contracts 
Statute. Minnesota's Agricultural Contracts statute gives the Commissioner of 
Agriculture the authority to prohibit "specific trade practices."49 The Commis
sioner has done so by proscribing "conduct" prohibited by the federal Packers 
and Stockyards Act,5U the federal Perishable Agricultural Commodities Act,51 
and the regulations adopted under each Act.5! Among other things, the Packers 
and Stockyards Act prohibits the use of "any unfair, unjustly discriminatory, or 
deceptive practice or device. . . ,"53 The scope of that prohibition is broad, 
extending beyond anticompetitive practices to include every unjust practice 
involved in the marketing of livestock54 Given the broad scope of the Packers 
and Stockyards Act's prohibition against "unfair" and "deceptive" conduct, 
avoiding problems under Minnesota's Agricultural Contracts statute and rules 
may mean avoiding contract provisions that could reasonably be characterized 
as oppressive to the other party or offensive to public policy.55 

v. BASIC DRAFTING CONSIDERATIONS 

Most production contracts now in use were probably copied wholly or par
tially from other contracts. Virtually any collection of contracts will exhibit 
considerable variations in contract scope and clarity. While the practice of 
"borrowing" from other contracts is likely to continue, the use of a checklist 
can help ensure that the contract will be as complete as desired. 

The most important contract provisions, such as those relating to identity 
of the parties, the identity of the commodity, price, quantity, and quality, usu
ally will be set forth first, followed by the "general terms." While that ordering 
of provisions is generally consistent with the expectation of the parties, one 
way to construct an initial, contract-specific checklist is to focus on the chronol
ogy of the crop's or animal's production. At each significant stage in that pro
duction chronology, the possibility of risks and misunderstandings should be 
considered and. if appropriate, addressed in plain English in the contract. In 
addition, referencing a checklist of basic provisions can help close any gaps. 
Subpart Bof this section contains a checklist of common, generic contract pro
visions. 

49. MI\\ Snr§179'15(1994) 
50. 7 US.C. §§ I~l ·229 (1988) 
51. 7 USC. §§ 1199a· 499s (1988). 
52. M"\. R. 1572.0045 (199-\). The Packers and Stockyards An regulations are found at 9 C.F.R. §§ 201·203 (1994), and the 

Perishahle Agricultural Commodities Act regulations are found at 7 CFR. §§ 46·47 (1994). 
53 7 U.S.C § 192(a) (1988) 
54. See, e.g, Rice v. Wilcox. (,30 F.2d 586, 589 (8th Cir. 1980). ''The words, ·unfair. unjustly discriminatory, or deceptive 

practice or device,' as used in. . the Act are nOl defined. and Ihm meaning must be determined hy the faas of each case within the 
purposes of the Packers and Stockyards Act." Capitol Packing Co. v. United States, 350 F.2d 67, 76 (10th Cir. 1965) (citations omilted). 

55. ~'ee genemUy Randi !lyse Roth, COlltract Farming Breeds Big Problems for Gmu'ers, 7 FARMF.RS' LEGAL Ar:no\ REI' 12 
(1992) (suggesting ten "arguahle" examples of "unfair" practices under the Packers and Stockyards Act, including early termination of 
the contract. re~uiring the grower to hear. cost of unneeded facility improvements, misrepresenting the profitabIlity of the contract, 
and imprnper. grading of the prodnct); Uavid H Roseoberg, Vertical illfegration ill the Caflle Feeding industry aTld the Packers arId 
Stocl'.yards Admi"istrafion. 7 'lbu:no I. REI'. 935 (1976). 
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A. Minnesota's Agricultural Contracts Statute 

In Minnesota, production contracts for crops grown in Minnesota must 
comply with Minnesota's "Agricultural Contracts" statute enacted in 1990.56 The 
statute has five main features: (1) it requires an arbitration or mediation clause 
in production contracts; (2) it limits termination of production contracts that 
require the producer to make a "capital investment in buildings or equipment 
that cost $100,000 or more and have a useful life of five or more years;" (3) it 
imposes parent company responsibility for contracts of subsidiaries; (4) it 
imposes the Uniform Commercial Code's implied promise of good faith on all 
parties;57 and (5) it authorizes the Commissioner of Agriculture to adopt rules 
prohibiting unfair trade practices.58 Of these features, only the first directly pre
sents contract drafting considerations, although language disclaiming any 
requirement that the producer make a capital investment sufficient to trigger 
the limitation on contract termination might be appropriate in some contracts. 

Under the Minnesota Agricultural Contracts statute, production contracts 
for agricultural commodities grown or raised in Minnesota must "contain lan
guage providing for resolution of contract disputes by either mediation or arbi
tration."59 The contract drafter thus needs to know whether the processor 
wants contract disputes decided by arbitration or mediated with the assistance 
of a neutral person who has no authority to impose a settiement,GO 

The choice of arbitrator or mediator is for the contracting parties to 
decide. The Minnesota Commissioner of Agriculture may be designated as the 
provider of arbitration or mediation services. If the Commissioner is desig
nated, the Commissioner may conduct the arbitration or mediation or refer the 
matter to outside arbitration or mediation services. In either event, the arbitra
tion or mediation will be conducted under the Minnesota Uniform Arbitration 
Act(d or the Minnesota Civil Mediation Act,G2 

56. MI.". Sm. § 17.90·.98 (1994).
 
57 MI.\\. STAT § 1791-94 (199q) (citinR MI~.\. STAT. § 336.1·201 (l99q))
 
58. MI\\. STAT. § 17.9q5 (1994). See gl!rlera/ly Randi !lyse Roth, Breeding Change-legislalille Remedies Jor Contract 

Grower", 7 MI\\f:SOTA FAMILY FARM LAw UPDU!: 10 (1992). 
59. MI\~. ST'T. § 17.91 (1994). The Minnesota Wholesale Produce Dealers Act also reqUires the inclusion of an arbitration or 

a mediation clause in "a contract for produce between a buyer and a seller." MtN\. STAT. § 27.131 (1994). "Produce" means "(1) perish
able fresh fruits and vegetables; (2) milk and cream and produets manufaetured fmm milk and cream; and (3) poultry and poultry 
produCll.'· MI\\. STAT § 27.01(2) (1994). A"seller" includes a "farmer" or a "wholesale produce dealer: Mt'~. STAT. § 27.01(10) (1994). 
"Farme'" is hroadly defined, M"\. STAT. § 27.01(9) (1994), as is a "wholesale produce dealer." Mt~\. STAT. § 27.01(8) (1994). "Buyer" 
and "romraCl" arc not defined As a result. the literal (but probably unintended) reach of section 27.131 is extraordinarily broad. Read 
literally, the purchase of an egg from a farmer would be subjeet to seetion 27.131. 

The Minnesota Wholesale Produce Dealers Act has potential pitfalls for processors suhjeet to it, and it should be reviewed 
when "produce" will be the subjeet of the contract. For example, a recently filed administrative proceeding involved the issue of 
whether. under M"\. STH. § 27.19(1)(12) (1994), a processor's selling of the planting date obligates the processor to compensate the 
producers even if the processor's failure to harvest the crop was due to wet field conditions. In re Claims Against the Wholesale Pro
IJllt'e Dealer's Bond ojUniled Foods, Inc., d/b/a Piclsu'eet Frozen Foods, Principal, United Slates fire Insurance Co., Stlrety, before 
the Minnesota Department of Agriculture (Complaint filed June 10, 1993). See generally Randi !lyse Roth, stljJra note 58, at 10 (1992). 

60. See MI.\\. R. 1572.00lO(2), 15n.0010(5) (1993) (defining "arbitration" and "mediation" for purposes of MISS. STAT. § 
1791). The Commissioner's rules provide tbat "[tlhe findings and order of an arbitrator under this part are prima facie evidence of 
Ihe matters contained in them." MI\\. R. 15n.0020(q) (1993). While the purpose of the provision is not clear on its face, it may be 
inlended to avoid reliligalion of the issues in court. Under the Minnesota Uniform Arbitration Act, however, a court's authority to 
vacate, modify, or correct an award does not include reviewing the evidence on which the findings and order is based. See MtS\. STAT. 
§ 5n.19 (1994). Whether the provision might be used to make an arbitrator's decision the basis of an "unfair trade praetices" deter
mination by the Commissioner under tbe Commissioner's authority pursuant to MIS~. STAT. § 17.945 to prohibit unfair trade practices 
is unclear. 

61. MI\\. STAT. § 5nOB·,J0 (1994). 
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While the arbitration or mediation clause requirement presents obvious 
contract drafting considerations, other provisions of the Minnesota Agricultural 
Contracts statute may need to be addressed in the contract. For example, if the 
producer is not required to make a capital investment large enough to trigger 
the statute's "recapture of capital investment" provision, consideration should 
be given to a clause disclaiming the potential for such a recapture. This could 
be accomplished by reciting that the contract does not contain, and should not 
be interpreted to contain by implication or otherWise, an obligation on the 
part of the producer to prOVide a capital improvement in buildings or equip
ment costing $100,000 or more and haVing a useful life of five or more years. 
If, in fact, the producer has "a written contractual obligation to proVide a capi
tal improvement of $100,000 or more,"63 the processor (the "contractor") can
not terminate or cancel the contract without 180 days notice and without 
reimbursing the producer "for damages incurred by an investment in buildings 
or equipment that was made for the purpose of meeting minimum require
ments of the contract."64 Notice and reimbursement are waived if the producer 
voluntarily abandons the contract or is convicted of an offense directly related 
to the business conducted under the contract.65 

Minnesota's Agricultural Contracts are not without shortcomings and 
ambiguities. An obvious shortcoming from the producer's perspective is the 
apparent ease with which the capital investment recapture provision can be 
avoided. The ambigUities may be less obvious. For example, some production 
contracts prOVide that the producer is to purchase seed for the contract crop 
from the processor. Does the seed contract also need an arbitration or media
tion clause? Arguably, Minnesota's Agricultural Contracts statute can be read to 
require an arbitration or mediation clause in such seed sale contracts. The stat
ute provides that "[a] contract for an agricultural commodity between a con
tractor and a producer must contain language for proViding for resolution of 
contract disputes by either mediation or arbitration."66 By its terms, the statute 
is not limited to contracts for the production of an agricultural commodity, 
although that qualifier probably should be implied, given the overall tenor and 
purpose of the statute. 

To illustrate the difficulties inherent in the statute's arguable application 
to seed sale/purchase contract, assume the following: Aand Benter into a pro

62. M'~N. STAT. § 572,31·.40 (1994). Even if the Commissioner is not designa"d, the arbitration or medial ion must be con· 
ducted under the Minnesota Uniform Arbitration Act or the Minnesota Civil Medialion An, respewve1y. See MI\\. STAT. § 17.91 (1994). 
MIS'. R. 1572.0020 (1993). This seems 10 be the inference of the following InnitatlllO on the Commissioner's authority to accept a 
matter for arbitration or mediation: 

The commissioner may not accept a request . if the comract governing the dispute hetween the parties 
contains an arbitration or mediation clause, and if 

whether or not mediation or arbitration has starled, the arbitrJtlon or med'atinn clause or terms adopted 
under it contains a mechanism for designating a mediator or arbitrator Ihe parties are legally obligated 
to use under the Uniform Arbitration Act or the Minnesota Civil Medialioo Act, whichever is appropriate. 

MISS. R. 1572.0020(2)(B) (1993). 
63. MI.". R. 1572.0030(1) (1993). 
64. MINS. Sm. § 17.92(1) (J 994).
 
65 M,,,·. STAT. § 17.92(3) (1994)
 
66. M,\\. Sm. § 17 .91 (J 994). 
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duction contract for an "agricultural commodity" subject to the statute. Hence, 
A is a "producer" and B is a "contractor" under the statute. Subsequently or 
simultaneously, A and B enter into a seed purchase contract whereby A, the 
producer. agrees to buy seed from B, the contractor. At that time, they arguably 
are in a producer/contractor relationship under the statute, that is, the seed 
sale/purchase contract is "between a contractor and a producer."67 The question 
is whether the seed (as well as the crop to be produced from the seed) is an 
"agricultural commodity" within the meaning of the statute. Under the statute, 
"agricultural commodity" includes "materhl1 produced for ... seed...."68 The 
question thus becomes does "produced" mean pwduced at any time, including 
prior to the parties' production contract agreement, or does "produced" mean 
produced under the production contract? If it means the former, then an arbi
tration or mediation clause is required in both the production contract and the 
seed contract. If the latter meaning is intended, then only the production con
tract must have an arbitration or mediation clause. 

The Commissioner's rules provide that "[c]ontract mediation or arbitra
tion clauses are required in contracts signed by Minnesota producers."69 On its 
face, this rule is beyond the scope of the statute because the rules define "con
tract' simply as "a legally enforceable agreement between two or more par
ties.";o lJnlike the "triggering" language of the statute, the definition is not 
limited ro contracts [or agricultl!fJI commodities, although it expressly 
"includes a written commodity contract. ..."7) 

To confuse matters further, another of the Commissioner's rules requires 
the use of a specified arbitration clause in "a contract for seed" if arbitration is 
required.'l Under that clause, arbitration is a prerequisite to an action for dam
ages for the seed's deficiencies. Although the rule does not expressly refer to 
seed production contracts, given the overall purpose of the rules and the stat
ute, one might assume the rule is directed to such contracts and not to seed 
sale/purchase contracts. Such an assumption, however, must be reconciled with 
the notice the rule reqUires in the contract. The rule states, "Arbitration is 
required as a precondition of maintaining certain legal actions, counterclaims, 
or defenses against a seller of seed for darnages for the failure of seed for plant
ing to produce or perform as represented by a seed tag or label."73 

it is probably not a common practice for the producer to label seed grown 
under a production contract before delivery to the contractor nor is it common 
for the producer to know how, or to have a role in determining how, the con
tractor will label the seed for resale. Therefore, the rule does not appear to be 
directed at seed production contracts. Instead. it appears to be directed at seed 
-------_.----

h7. The tOumt>r argumelH WlJul!j be thar Aanti HWeft' auing in II dlffert'nt clpafilJes in thp seed sale/purchase transaction, 
Lt\, lhpy wen.. merel~ a huyt'r and a seller, reSpeClI\'t!y The ~:n:,ng~h of tIllS 3rgtlm/~m, howeYl:'r, i~ arguahly reduced to the extent that 
lilt' ~('('d;sale purchase trJnSaCllOn is reftrencl'd or incorporated in lht production COntract. 

68 MI\\. Sm. § 11.90(2) O?9j) (emphiLIII al1ded). 
69 MI\\. R ;5 7 lO[I'O(6)1199.\) 
70 MI\\ R 1172001(1('1) (1993) 
'lid 
"12 Mi\\. K IS~2_0()W(5; (993) 
7) ItI 
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sale/purchase contracts where the seed is sold under a tag or label. If so, how 
the rule is to be applied in the production contracts context is unclear, 

The Commissioner's Agricultural Contracts rules require the submission to 
the Commissioner of a sample copy of each written contract,74 "Schedules of 
prices and charges need not be included," but "[c]ontract samples must be sub
mitted to the commissioner and made available to producers at least 30 days 
before contract crops are planted or the contract livestock is placed in the pro
ducer's facility. "75 

B. A Generic Checklist of Common Production Contract Provisions 

Given the potential variety of contract purposes, creating a checklist suit
able for all commodities produced under contract is virtually impossible,76 
Nonetheless, the following checklist illustrates the matters commonly 
addressed in production contracts: 

1. Preliminary Matters 

.Title ofthe contract, often including the crop year when a field crop is 
being produced. 

·Date andplace ofcontract fOrmation and identification ofthe parties. 
The parties' identification will usually include the producer's name, address, 
and telephone number. In some contracts, it may be appropriate to state the 
producer's federal tax or Social Security number, percentages of crop shares 
when multiple producers are involved, and the landowner's name and address 
when the land subject to the contract is leased. 

,Legal description ofthe land on which production will occur, often cou
pled with a clause requiring the producer to notify the processor if crop is 
planted on different land. 

2. Statement of the Contract's Purpose 

Statement ofthe contract~ purpose, stating in general terms the funda

74. MI\N R 1572.0020(7) (1993). 
75. /d. 
76. For examph" the checklist that follows in the te"1 does not list a "passed acres" clause, a clause unique to vrgetable con· 

Ifacts wherein provision is made for payment of acres suitable for processing but not harvested because the processor clected not to 
use that production. See Myron Soik & Sons v. Stokely USA, Inc, 498 N.W.2d 897 (Wis. Ct App. 1993). For a discussion of contract 
clauses unique to the poultry and hog industry, see Clay Fulcher, Vertical Integration in the Poultry Industry: The Contractual 
Relationship, AGRIC. L. UPDA"IT, Jan 1992, at 4; IDWA PDRK PRODUCERS ASS'~, lPPA S1lil~E CO\TRACf APPRDACHES (1990). PoulJry contracts 
subject to the Packers and Stockyards Act must comply with 9 C.F.R. § 201.100 (J 994), providing that: 

[e]ach live poultry dealer who enters into a growout (feeding) contract with a poultry grower shall fur· 
nish the grower a true written copy of the contract, which shall clearly specify: 
(I) The duration of the contract and conditions for the termination of the contract by each of the par

ties; and 
(2) All terms relating to the payment to be made to the poultry grower, including among others, where 

applicable, the following: 
(I) The party liable for condemnations, including those resulting from plant errors;
 
(Ii) The method for figuring feed conversion ratios;
 
(iii) The formula or method used to convert condemnations to live weight; 
(iv) The per unit charges for feed and other inputs furnished by each party; and 
(v) The factors to be used when grouping or ranking poultry growers. 

9 cn. § 201.I00(a) (1994) 
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mental purpose of the contract, for example, "the producer will grow for, and 
sell to, the processor all of the sunflower crop grown on the contract acres." 

·Description of the crop or other agricultural product, including, for 
example, a designation of the approved type or variety of the contracted crop. 

·Production deadlines and other husbandry specifications. Often, most 
of the more detailed husbandry specifications, such as planting dates and pesti
cide use, fall under the "general terms" set forth later in the contract. 

·Duration of the contract. The contract's term is typically expressed in 
terms of crop year(s) or other production cycle. 

3. Sale and/or Payment Terms 

Under some contracts, no sale occurs; the producer is paid only for labor. 
·Quantity is usually expressed per-unit; in some contracts, all production 

is purchased by processor or the processor is given the option to purchase all 
production above a fixed minimum quantity. 

.Quality is commonly defined by government or other third-party grading 
standards. If so, the contract should address the possibility of changes in stan
dards after contract formation. 

·Price. For field crops, price is usually expressed per unit, such as per
bushel. For animals, feed-to-weight ratios are often used. If a pricing formula is 
used, it should be clearly stated. 

.Payment timing and method. The contract should specify when and how 
the producer will be compensated. 

4. Delivery 

·Date and location of delivery should be specified if the producer must 
deliver the product to the processor. 

·Risk ofloss and responsibility for delivery costs. If not covered in a gen
eral risk of loss clause, the party bearing the risk of loss before the processor's 
acceptance of the product should be set forth, together with the responsibility 
for delivery costs. 

5. Acceptance 

If the contract contemplates the production and sale of crops of a speci
fied quality, the contract should address when and how the processor's accep
tance will occur, who will pay for grading and testing, whether the producer 
has a right to inspect the grading and test results, who owns the rejected prod
uct, and when and how the rejected product must be removed from the proces
sor's facility if the rejected product is owned by the producer and has been 
delivered to the processor. 

6. General Terms 

·Relationship ofthe parties. The contract should specify the nature of the 
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parties' relationship. Typically, the relationship will be either a bailment rela
tionship with the crop being the subject of the bailment or an independent 
contractor relationship with title to the crop to be assigned to one of the par
ties. All inapplicable relationships are usually disclaimed, particularly agency 
and employment relationships. To reinforce the disclaimer of an agency and 
employment relationship, the contract may require the producer to hold harm
less and indemnify the processor for any losses or damages arising out of the 
producer's performance of the contract. 

.Title to the crop. The contract should specify who holds title to the crop 
and bears the risk of its loss, including when title and risk of loss passes from 
one party to another, if it does. Occasionally, a contract will give the processor 
title to the crop but will impose risk of loss on the producer. 

·Encumbrances. Producers who hold title to the crop may need to give a 
security interest in it to obtain operating funds. The processor, therefore, will 
want to know who the secured party is and will want to include provisions in 
the contract intended to ensure that it receives clear title after payment to the 
secured party and the producer. In some cases, the processor will want to pre
clude the producer from encumbering the crop, voluntarily or otherwise. 

-Husbandry practices, including pesticide use and other inputs. Depend
ing on the contract's purpose, the contract may include detailed provisions on 
how the crops or animals are to be grown, including assigning responsibility 
for input applications, costs, failures, and misapplications. The contract may 
also specify the level of acceptable pesticide or antibiotic residues and other 
matter relating to production practices. 

·Crop }ailure and other nonperformance. The contract should address 
crop failure, animal losses, or other impediments to either party's performance 
caused by circumstances beyond either party's control. Such Jorce majeure 
clauses usually require the producer to give the processor notice of a loss or 
the occurrence of an event impeding or preventing performance within a short 
period of time after its happening. They also typically require the affected 
party to take reasonable steps to minimize losses or delays in performance. 

·Field or}acility inspections. The processor will usually want the right to 
inspect the producer's fields or facilities to assess production progress. Because 
casual advice may be offered by the processor's representatives during such 
inspections, some contracts disclaim liability or other responsibility for any 
advice or direction gratuitously offered during an inspection or on other occa
sions. 

·Required notices. The contract should specify to whom the parties 
should give any notices reqUired under the contract. 

.Termination. The contract should specify the circumstances under which 
it will be terminated or not renewed. 

-Assignment and binding ejJect on successors in interest. Often the pro
cessor's consent will be required before the producer may assign the contract. 
Sometimes the contract will recite that it is one for personal services to bolster 
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its nonassignability. Otherwise, the contract will usually provide that it is bind
ing on both parties successors in interest. 

·Arbitration or mediation, choice of law, attorney's fees, etc. In states 
such as Minnesota, the contract must provide for either arbitration or media
tion. One production contract in use in Minnesota specifies that neither party 
has to pursue mediation before resorting to a legal remedy of the dispute. On 
its face, Minnesota's Agricultural Contracts statute does not preclude such a 
clause but its inclusion and invocation presents the potential risk of incurring 
bad faith liability under the statute. 

·Integration, modification, severability, waivers, etc. Recognizing that 
the processor's field representatives may have made representations concern
ing the producer's profits and other aspects of the contractual relationship, the 
contract should have a carefully drafted integration clause stating that the only 
agreements between the parties are those contained in the contract and in any 
subsequent written modifications. 

7. Signatures 

The parties should sign the contract. 

VI. AVOIDING CONTRACT DISPUTES 

Contract disputes should not be considered inevitable by-products of the 
contractual relationship. There are, nonetheless, inherent tensions in many pro
duction contract relationships because of the undeniable inequities in the par
ties' respective bargaining power. Two suggestions may help relieve that 
tension. First, processors should use clear, complete, and reasonable contracts. 
Some contracts in current use reflect the unequal bargaining power between 
processors and producers and the producers' incomplete knowledge of poten
tial risks. Second, processors should train field representatives and other pro
cessor personnel in proper contract management,77 A processor "contract 
procedures compliance manual," prepared with attorney assistance, might pre
vent some of the processor misdeeds that have produced litigation and legisla
tive reform. While a properly drafted contract can help to reduce the potential 
for disputes, in the final analysis all aspects of the production contract relation
ship require careful attention. 

77. In an attempt to improve communicalion between it and its producers, a large poultry integrator recently staned a tde· 
phone 'hot line" and assigned fidd representatives to each of its pruducers. Robert H, Brown, Poullry Compa"jes Try ImprOl'j"R 
Rel,;lions With Grou'ers, F'W>TlIfFS, Jan, 17, 1994, at 1. 
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