VOLUME 15, NUMBER 7, WHOLE NUMBER 176 MY 198

:| NSIDE

. FSA Emergency Loans
and FSA Disaster
Set-Asde

. Fecbdl Regiser
it

Sadandfaies AAALA

members are irvied to submit
aissbthe ke Peaseir
doeapisddediasandey
saowihtheaioe Toaxad

dpz=n o dbf  pee
the Editr of your proposed a-

tide

—|~n FuTure

|SSUES

FSA ‘stone wallng”  of NAD appeal
decision condemned

In a sweeping victory for lenders with FmHAFSA loan guarantees—as wel as
agricultural producerswho are successiulinappeals tothe USDA National Appeals
Division—United States District Court Judge Sam R. Cummings of the Northem
District of Texas has dedared unawful FSA's long sianding pracice of laing and

refusing o properly and imely implement NAD appeal decisions. In a witen
gpinion and judgment entered Apr 3, 1998 in First National Bark v. Glickman
(Cvi No. 597-CV-133-C), Judge Cummings held that FSA “vidlated (the agency's)
goveming statutes and regulations” by refusing to implement the NAD appedl
the NAD determination. Rather, said the judge, the FSA “stonewalled” the NAD
determination altogether, conduct he dedared o be “arbitrary, capricous and not
inaccordancewihthelaw’ (Underthe Administraiive Procedures Act, 5SUSC 8706).

The Plaintf, Frst National Bank of Haskel, Texas, submited a loan guarantee
application to FMHAFSA in September, 1995, seeking a guarantee of a $400,000
loan 10 a Texas cate rancher. The rancher's fam plan submitied with the
gpplcation demonstrated aposiive cashfiowthatindudedincome fromthe sale of

some wheat. Athough this rancher had previously grazed his wheat production,
cattie prices were doan and whesat priceswere upin 1995, leading the rancher and

the bankio condude thetitmede betierbusness sensethetyeario selthewhest

Without indusion of the wheat inoome, the: plan would nat have been feasie.

FSAFMHA issued an “adverse action” decision October 20, 1995, denying the
bank's guaraniee appication. The decision contained several grounds, induding a
determination that none of the projecied wheat income could be induded in the
rancher'sfaimplansincehehadhistoricalygrazedthewheatandthatwithoutthet
income, the rancher couid nat demonstraie repayment abiity.

The bank appealed this dedision to the USDA National Appeals Division (NAD)
pursuantto 7 USC 86991 d s Atangppealheaingheld Api2, 1996, theagency
wihdrew on the record al of the grounds Siated for s denial of the berks loen
guarantee application except the determination that income couid ot be counted
fromthesalecfarywheat OnMay3,1996the NADhearingofficerissuedanAppeal

Continued on page 2

Government pr evasin
bankr uptc ysetfcase

The Bankiuptcy Appelate Panel for the Tenth Circuit recertly reversed the
bankiuptoy coutdedsionin hreBuwner  ,211BR46(D.Kan 1997),acasethet
had imited the governments right to setoff Conservation Reserve Program (CRP)
payments in bankiuptcy.  The appelate panel held that the bankiuptcy court
‘ehusadisdsaeioninfeingpidowthe wdfthe casgand et the deason
denying the goverments right 1o sefoff wes incomredt” hreBudner N0
42105,9340549, Adv. No. 93-7189, 1998 WL 97233 (BAP. 10t Cir. Mar. 5,1998).
In so dong, it afmed the dramatic hading that al CRP payments eamed
throughout the duration of the teriyear contract are considered as prepetiion
chigaions S0 long s the aignal confadt is signed piior © benkaupy ing
Moreove, timplied thataconfrmation order estabishingthe amountofasecured
aediorsdaimmightnatbe determinative wih regard o aaediors fuiLre seof
dificuly encouniered in ligeting conroversdl issLes, pattiouiary againgt the
govemmert, whike the business of running the farm must continue.
The Buder dedsion s the result of consolidated appeals brought by the

Continued on page 3



“STONEWALLING”/CONTINUED FROM PAGE 1

Determination reversing the agency's
derd of the berks gopicaion. The
hearing officer noted FSA's withdrawal
o d gounds for denid dher henthe
wheat income, and conduded thet the
bank met its burden of proving thet the
wheat income should have been consid
eredbytheagencyandthattherancher's
plen wes thus feesble. The hearng of
ficer remanded the appeal back o the
agency ‘to implement this determina-
m1

On May 8, 199%, the FSA state dfice
requesied thet the natiordl ofice seek
reviewdfhehearingalioersdeasonby
the Director of the NAD. The national
dicedednediodosouinsiucedie
saie diice © ‘Updee” d fnencdl
infometion, and © aeste a ‘fevisd’
financial plan based upon “current
marketing plans” OnJune 21, 1996, the
agencywrotetothebankdemandingthis
rhnm rsstedifettfmmm
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denid of the guarantee that had been
raised, but witharawn by the agency in
the previous appesl

The bank objected to the agency
demanding new, revised, and updated
finanaal infomation and wioe © the
agency on several occasions asking that
the hearing dficer’s apped deasion be
impemented onthe basisofthe orignal
1995 appication. In doing so, the bark
relied upon statutory and reguiatory
provisionsrequiingFMHAFSAttimely
implementNAD's appeal decisiononthe
efechve dae o the gpdcain, arhe
date of adverse adion appealed from.
The agency refused to implement the
dedsion and, through the end of 1996,
“sonewalled’ the bank by continuing o
demand new and updated information
and refusing to process the orginal
gppicaion

The berk fed is adion in fedkerd
oout Apd 10, 1997. Inthe compart,

te bak daimed tet, for realy adecade

the FMHA/FSA had routinely ignored
and refused to implement NAD/NAS
appealdedsonswihwhichitdisagreed.
Theagencyhaddoneso,thebankaleged,
through a ‘fevolving door” procedure of
demanding‘hew;revised,”or ‘curment’
information upon which it would then
e anewdend dfthe goplcaion, or
by"sonewaling'thededsionalogether
by never ading on. The bank asserted
that this conduct vidated 7 USC 86998
and 7 CFR §11.12(b), which provide
identicaly thet ‘a fndl delemination
issued by the Diedor shel be efiedive
e

date of the transaction or event in
quesion, o the daie of the oignal
dedsion, whichever s gppicabe” The
bank also relied upon 7 CFR
§190059()(1994), a regulation that
appliedinthebank'sappealunder7USC
86995 and which required the agency to
‘implement”the NAD appeal decision by
taking ‘the next step in a loan
processing...required by FmHA
regulations that would occur had no
adverse decision been made and appeal
fied " Thebankaskedthe Coutiossue
a judgment dedaring thet the agency's
refusal to implement the NAD dedision
was unlawful and that the agency was
required O ssLe the guarariee.

Thecoutddjsttetnissneeping
decson. R, e cout held tet e
agencydecsonmustbeyphetdfatal,
on the bess atticuaied by the agency
H'dy e fr TedDev, v,
Brown , 63 F3d 445, 449 (5h Crr. 1995)
and Moo Vehoes Miis Assh v, Saie
Farm Mutual Auto Ins. Co. A63US29,
50,103S.Cx.2856,2870, 77 LEd2d443
(1983). The court dedared thet this
determination must be based upon the
agency record that was before the
deasorimaler &t the fime of dedsion,
Milena Ship Management Co. v.

Newcombh 9% Fxd 624 (5h Cr.
1993)andthat, becauseitwasreviewing
an agency decision where the court
conduded thet fads were nat &t ssue,
the Court “owes no deference  the
agenoy's determinaion.” e tr
Tech.Dev  63F30a450; PerzCov.
Federal Energy Regulatory Commin. , 70
F2d 1128, 1135 (5th Cr. 1986).
The cout futer hed tet te ageng/s
efiat © suppemen the recad in this
case would be dened for two reasons.
First, the court conduded that the
govemment had faled to comply with
Fed R Qv P.S%adte bad nes o te
court when it asserted unsupported
fadudl dlegaions in response D the
bank’s summary judgment motion.
Second, he coutcondudedthet evenif
the government had procedurally
complied with these rules, the
govemment's evidence submitted in
opposiion to the bank's mation for
summary judgmentwas inadmissable as
amatteroflawunderthe Administrative
Procedures Act because “courts may not
aooept counsels post hoc rationalzaiion
dagertyadns'ding Doty v. Unied
Sas  S3FA 1244, 1250 (Fed G 19%)
Theout net hed et onte bess o
unconroverted fadts estabished by the
bank, the agency vidlated the appeal
saties  and regulations cied above when
ifaled bimplementthe NAD decision.
The court squarely held that those
provisions required the agency to
implement the deasion “on the bass of
the facts existing at the time the
application was made or the original
concluded the court, demonstrated
ey d te mdes  opean “The
agency dearly dd not implement the
NAD dedision within its awn goveming
saiesand reguisions’sad the cout;
‘What the agency did wes essentialy
‘sonewal the appeal determnaim
These adions are abirary, capricous
and natin accordance wih the law”
Hﬁyﬁemﬂheum

s case 5 puEly a quesion of .
Wheretherecodofacaseleadsioonly

ae condEm, &s t does he, e

district court need not remand o the
agency for redetermination, but may

Geche te panis enifemert  under
the particular USDA program. Jdsie
v.Lyrg 716 FSupp 1570 (D. Aizona

1989).

Toelbdlfsdsﬂrmmm

and*(the Court) ORDERS the Secretary
Dsue sad guaranty”

Continued on page 3
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“Stonewalling’/Cont. fromp. 2
Thedeasonin FistNatoral Bark v,

Glickman stefsdearbodaout

recoghiion and comedion of a decade-

long sysiemic FSA polcy of refusing

implement NAD appeal decisions in

—James T. Massey, P.O. Box 1689,
Ssers, OR
Edior's noie: At Naiorial Barnk
represented by James T. Massey.

Setoff/Cont. from p. 2
govemment in the Budmer and the Tutle
farm bankeuptcy cases. Bath cases i
wvolved CRP contracts that were signed
prior to the bankruptcy and CRP pay-
ments made after the bankruptoy fing.
Inbathcases thedebioswerendefauk
on fam loan obligations 1o the former
Farmers Home Administration (FmHA).
TheBucknercasewasaChapterl13bank-
ooy fied n 190, The sse of e
nealy 1991 asamoionforreefiom
stay brought by the govemment The
govemment sought permission to setoff
CRP payments due to the debtor against
the FmHA debt. Buckner, 211BRa0.
The bankiuptcy courtheld that the gow
emmentcouldonlysetoffithose
tet were de as o te fing of e
bankruptcy; subsequent payments were
Jpostpetiion payments that couid notbe
i ‘ogleced o. (rdy

ingupon11USC.8553@). Thegoverm-
ment appealed 1 the federa distict
aout

Whie the appeal was pending, Mr.
Buckner and the govemment entered
into an agreement regarding a plan of
reorganizaion. Ths pan st te FMHAS
seaueddamattheveliedfheraok:
era, Mr. Budaer'shome. Athoughthe
plan provided that Mr. Buckners CRP
paymenis would be applied each year to
his FmHA delat, the plan did not reflect
anincrease FmHA'ssecureddaimdueto
isdamedigtofsent Ahoughthe
ooutt stated that FHA agreed to the
pan, the govemment requested a cor+
tinuance of the confrmation hearing,
agungthetthe dstictooutshoudbe
aloned o resohve the govemments set
dfighis. The coutreiededherequest
for a continuance and confimed the

adversary proceeding seeking tumover
o CRP funds previously setoff by the
govemment and also sought an inunc-
fon pohiing fure seof Wh re-

gard © the postpetiion paymens, the
govemmentsiightiosetoffidependedon
the same issLie on gppedl o the detit

autn Buckner . Therefore, n Januaty
1994, the bankupicy court siayed the
Tutle proceedings on the seoff issue
pending the resuik of the Buckner ap-
pedl Budee, 211BR a5l;
19981 97233at*2.Pendingtherestits
of the gppedl, the cout ruied thet the
Tutles couid usethe CRP paymentspro-
vided that they give FmHA a second
morigage as adequate protection. Id
The detitt cout dd nat s3e is
deason on the govemments right
seofun ahnost hree years aler e
Buckner plan was corfimed, near the
end of Mr. Budder's plan period. | nie
Buckner , 165 BR 942 (D. Kan. 19%4).
Thet decsion reversed the bankrupicy
court, held that the govemmentwas ern-
tited to setoff payments coming due
Ppostpeition, and remanded the case for
consderation o the govemments
for relef fom the auloeic siay. The
debiors appealed o the Tenth Crou,
but the appeal was dsmissed as ine-
locutory because of the remand order.
Meanwhile, Mr.Bucknercompletedmak-
ing his plan payments. The govemment
brought an acion o seek the final CRP
payment, dueafterthe debior'splanwas
completed.
Thebankrupicycourtheldahearingat
which it took tesimony regarding the
CRP and again rued that only those
paymentsdueasofthebankiupicyfing
ooud be sef, desie e previoLs ds-

Buckner

court held that the govemment had no
or the Tutles. The cout hed thet the
lwdfthe casedodimewesinappicable
onsaverd gounds. A, whiethe ap-
ped wespendng beoe te ddit oout,
the govemmentfaled o appedthe con
fimation ofthe planthat treated FMHA
as a seaured daimholder only o the
edertdthevalediheddio’shome.
The court noted that absent an apped,
an atkr of conimetion ‘hes a of e
preds\ve efleds of a frd udgment
fomateded oout” Buckner ,211BR
at 55. When the plan was confimmed, it
negated the govemments seioff daim
and mooied the appeal on that issue.
Second, the court found that there was
evidence thatwes nat part of the record
onappealthathadbeenpresentediothe
except for the 1990 payment, no CRP
moneywesavaldbebbesetof’atthe
commencement of the case. u.
Freed from applying the distiict court
opinion, the bankeuptcy court launched
noisoandetaledanalysisoithe CRP

contract between the govemment and
the debios. Under § 563, setoff iighis
are imied o siuationswhere bath the
dett and the daim extsied prepetiion.
Theaiicaissueiothe
was Whether the debior’s “dain’ o the
CRP paymert. existed prepetition. d.a
R (@ng11USC.8553)

Wih this testin mind, the coutaner
lyzed the righis and ddigaiions of the
parties throughout the term of the CRP
contract. Relying upon both the contract
iseffand the reguiations goveming the
program, thecourtfoundthattheannual
payments made to the debtors were not
due untl the govemments fscd year
ended, the debtors were found o have
the contract, and unil Congress appro-
priaiediunds.Accordinglythecourtoon
duded thet the only the paymernts that
were adualy due o the debtors were
thoseforthe year before the bankiuptcy
fing. Only this payment could be con
solered a prepeiiion dbigaion subect
et Buckner ,211BR&%25%.

The govemment appealed the bank-
ruptcy decisontothe bankiuptcy appe-
lete panel, arguing that the bankiupicy
oout wes at fee D B the seof
issue in the Budaer's case becase
wes bound under the law of the case
dodtine © goply the previous detit
coutarderaloningsetofl Theappekae
pendagreedandheldthetthefalLre of
the bankiupicy courtto apply the ruing
dthe detitcoutiothe Budaer case
wes an duse o dsoeion Buckner , 198
WL at *3*7. The court further held on
the mais o te Tue e tete

judgment of the bankupicy court deny-

eq.  H a7

The appekiie pand intly refered
orebwdtecseddineasa’ts
aeiorayiiedpadeentecouts”
Id. at*3. Ciing United Siates Supreme
Coutavihoriy aswelas Tenth Crouit
law, however, the panel noted that
‘under the bw of the case dodting,
whenacoutdeddes uponarue ofiaw,
thet dedision should coninue o goven
the same issues in sulbsequent stages of
thesamecase” b a4Aighsd
aapebie deasons such as the dtict
cutadern Buckner,  thepandsaied
thet there were only three exoeplions o
the godication of the lw o the cese
doctine. The cout would nat have ©
gy the decan i 'the evidence ona
subsequent il wes subsianidly df
ferent, controing authory hes sce

Cont. onp.7
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FSA Emergenc y Loans and FSA Disaster Set-Aside

By Stephen Carpenter

terSetAqdeprogamaIkst current
FSA bormowers o set aside an annual
FSAnsaimentandmoveitotheendof
the lban. A more detaled desarpion of
these progams, as wel as aher po-
grams, can be found in Famers’ Legal
Action Group's publication, Farmers’
Guide o Disaster Assistance (2nd edk
m

Emergency loans
The Farm Service Agency (FSA)—
formerly the Farmers Home Admin-
istration (FmHA)—provides emergency
refef for farmer dssser vidnsinthe
formafioans, caled EMloans. EMloans
arenendedivaloviamersiocontinue

famming despie the disasier, 1

Deadlines

Applications for all EM loans are
accepted for eght months from the date
the dsasier wes diicely dedared o
designated. This declaration or
designation may vary from courty to
ocouty. 2

Basc BV eiglly

To be eigbe for an EMioan the famer
muet (1) be unebe D get aeck e
where; 2 (2) be an esabished famiy

famerwhointendstocontinuefaming; 4
() operdie n a Oisceer areg; SQm
have receved dett fogveness  fom FSA;©
@) nat be deinguent on any diedt o

guaranteed FSA loan; 7 B beaedino-
ty, ° and (6) have sufiered a cueliying

s ° Thee ae wo diferert ways
show such a lss: physical losses and
production losses. Famers can qualiy
ontebessdfdheraboh

Physical Lasses

Farmers may be €ligible for an EM
physcallossioentorepaceoreparany
essential property. Thereisnominimum

amourtafioss recuied forelgily.
Defining physical losses
FSA reguiations imt the avalabily
o apysd bss BEMoen Phyad  bsses
are damage o or destrudion of physical

Sephen Caperters a Saf Atomey at
theFamarsLegal AdionGroup, Inc,n
St Paul, MN

property. Some types of physical prop-

ety tet can cout as te bess for a

physcd bss indude: 0 (1) damege or
destruction o famiand; 1 Qdameged
the farmer's home and other strudiures

on the lnd, such as buidings, fences,

dams, and so forth, (3) damage 0 mer
dhnery, equipmet, tooks, and supples
onhand;and(4)damageardestructionof

hestodk and Mesiodk produdion, e+
theronhandorsiored Thepropertythat

was damaged or destroyed must be es-
senidipthe sucoessiigperaionafte

fam. 2 Property must have been dam-
agedcrchﬂwedbﬁfeo%crasa
eskahedsse.

Measuring physical losses
FSAmeasuresthe extertofthe phys-
calossescausedbythedsaser ngen
era, FSA uses the market value of the
damaged, destroyed or lost property—
measured atthe ime ofthe disaste—as
abess b deemine the famersloss.
This is the method used for machinery,
equipment, and supplies on hand.
Spedial ruies apply for measuing the
famer's losses on ivestode When the
death of an anmal is caused by the
disaserhephysicaiosssmeasuredas
the market value of the animdl at the
fmedhedsse:. %5 When animals are
S0 because ofthe disastey, the reguie:
tions are more compicated. In generd,
disasterelated damage 1o the animals
health which impairs or reduces the
armafsmmalprodm.apamtyard

e

quelly as a physcel bss VAldin B
complex when the animal sunvived the
dsaster but the disasier affeced te

dfthe dsasier, and e dobervale re-
ocelvedfiomadsasercaused saedite
animel In oder o count as a physical

boss, the estock thetwes sod because:

of the disaster must be over and above
the number culled in a nomal year.
Famerscandamasaphyscalossthe
amount of money needed o repair or
replace farm buidings and farm real
ete Y Mosagpbsseswibefgued

as production losses. Under some
crcumstances, however, the loss of
growing crops or pasture may be courted
as physical losses. 8 f e dsaser
prevented a famer fom planting, the

14

famer's expenses may be considered as
aphyseEbss ©

Hazard insurance reguirement

In general, EM loan funds cannat be
used for physical loss puposes unkess
thet physical property lost wes covered
by general hazard insrance at the time
the damage caused by the natLial disas-
fer oooured. »

Insurance and oher disasier assis
tance

In general the maximum physical loss
benistheamountafadualphysicalioss
and minus al compensation for disaster
Iossesfromany source. 2 Insurance com-
pensationforiossestononessentalprap-
ety is counied as compensation for es-
seniial property and lherehe reduces
EMoeneighly.

Physical losses 1o dwelings and
household property

EM loen asssiance s avalbe o re-
place or repair dwelings and househod
ooriens. 2 Theselossesocountasphysical
losses. The damaged or destroyed house-
hald property must be essentd © the
maintenance of the household.
amples of household items considered
essertd 1 maniaining viable Mg
quaters induce a siowe, refigerai,
fumece, couch, dhais, iebes, beds, and
lamps. Thelossisthe amount needed to
repair o replace the dnveling or house-
hadoonenswihiemsdfasimiarsize

adquely.  *

Maximum loan amount

The maximum EM loan a farmer can
recelve for repar or repacement of per
sonal household iems is $20,000. %

% By

Hood and mudside prone area re-

aess % FSA EM loan regulations say

thet i EM loen funds are o be used ©

constiuct or improve buiidings, certain

flood and mudside restricions apply. »

Prockicion bsses
Qualfyingforaprodudioniossioen

To qualfy for a producion loss EM
loan, famers must meet o require-
mens. A, 1o qually as a produdion
boss, the redudion in a famer's ouiput
musthedredlycausedbythedisasier. ®
Second, the disaster must have reduced
aop oranimal producion by atleast 0
pacertnasgeenepiewhichisa

besicpatofthefming aperaion 2 An

4 AGRICULTURAL LAW UPDATE MAY 1998



enepsesaysgeaoparivesiok

; 3 e .
of the faming gperalion F it generaies
enough income 1 be essenid © the
suooess dfthe ol faming gperaiion.

Maximum amount

The maximum amount of an EM loan
forprocdudioniosses s 0 percertaite
famer's ol adud produicion boss. %2

Capbigpodoinbossebbly
Ingeneralhereareioursiepsiocalor

ting prock oion bess elgily.
Sepone: figure nomal productionfor

eadheriepie Thefissepsoigue

thefamersnomelyiedforeachenier-

pre. ngenerdl, the nomel year's pro-

dudion is caloubied by eiminaing the

gnes.tyeerdmi\.eyeerpuinm

historyimmediately precedingthe disas-

ter year and averaging the remaining

four remaining years of production. 3
Sep two: measure adid losses for

eacheniepie. Theseoondsepforcat

cuiating produdion lossesisto measure

the adLdl losses for each fam ener

prise. AdLa Ioss fgures save o im-

portartpuposes. At hey are usedio

esebish thet the fammer hes atleeta

titypeacartbsshasgeeriepie

This esabishes et the famer s &

ghle for the EMproducion Ioss loen

program. Second, they determine the to-

telamountofadualproduidioniossesfor

denepises Thsbecomes patafte

formula that determines the maximum

amountofthe EMloan. 3 Whencalculat

entepise, aoss nat incurred are sUb-

tracted from the gross dolar amount of

procudion losses for the enerprise. s

Otherfrencalasssiancedoesnatafiedt
the gross dalar amount of production
bsstoranerepi % cbesdledte
fmasd benedy.

Sep three: determine | the famer
sufiered athity parcent lossTo quiely
for an EM loan, the percentage produc-
fonbssforany snge enieprisewhich
sabesc pat of the farming operation
must be a leest thity peroernt

oelpeeniapebsssheddanaledf
the aduel production loss (calouisied in
Seep Two) for the sige enteprise o
vided by the nomnal dolarvalue of nor-
mal yied (calouied in Sep Ore) for
thet enepise.

This calouiaion esiebishes te per-
centage reduction in production from
nomaliortheteniepise. inoderiobe
el for a proclcion boss oen, te
famer must have at least a 30 percent
bss for a gk eepie Whith 5 a
besc pat of the faming aperation.

Sep four: measure ol producion
Iosses. Onee the famer has esiablished
produdioniosselgily, alproolcion

lossesfromeveryenterprise—eventhose
which are nata besc patt of the apera-

fonand et do nat sufier athity per-

cent loss—are counted toward the toial
produdion loss. % Once a famer quak
iastraﬂE\/Ibm,FSAcdabEsUa

say that losses may be daimed on crops
thet were 10 be fed o the famer's oan
Ivestock These losses can be mportant
because FSA regulations make it some-
whetdficuto damaprodudion loss
because dfded ieed ags.
In generd, FSA regulations make it
diiot © dam produdion Iosses n
Iestock thet are due o feed aop and
hay losses. FSA ruies instead encourage
famerstodamfeedaopandhaylosses
for EM purposes. In some cases, how-
e, Mesodk producarswl be e o
qﬂyhmEl\/lpodnmbsssddy
onhesok bsses
Thecalouionofprodudionlosseso
estodk may be besed ether onloss of
procudioninfeed agpsbheedbthe
famer's oan ivestock oronlosses fom
nomal weght gain of the ivesiodk or
Ivestock producion—but not bath. “a
According to FSA, nomally produc-
fon losses on vesiodk enepises Wi
be besed on feed aop ad pesue  Isses  #
Severd restidions n the reguiaions
melet  diiou 0 dam poddon  bsses
onhesiodk fafamersesieacrive-
sockeariertenusualbecausethefeed
aopweshostdueibthedsasier,acoad-
NgFSAreguiations, thissamanage-
what the sale weightwould have been if
thelvesiodkhedbeenfedforthenomal
peiod and the dsasier year's ighter
pemalure  sde weight maynot be daimed
sabs

FSAreguiationssaythatreductionsin
the produdion of feeder vesiodk and
hesiock podds, o redudos
gain of these animals due to homegroan
feed aop or pesiue losses, ae nat po-
ddon Ises [ orpecemet ked 5 ad
abe o puthase. Ths s true no matter
how expensive the feed would have been
oy #

I the dsasier severely daupss the
wsLe feeding scheduie of vestock be-
caededndedulyBbleaiec

n wegt

ey o te hesok te bss n
Ivestock production may quialfy as an
BEMprodudionioss. fftisooours losses

in produdion of mk or eggs, weght
Iosses, and so forth, may be consdered
procuicion Iosses.

FSA regulations acknomedge that in
the case offoundation herds of breeding
animals, the value of feed produced on
native rangeland and pasture acoounts

o mananng afoundaion hed of breed
inganmasandtherafsping Inthese

cases, therefore, nomally production
Iosseswilbe based onredudiorsinthe
naturalincrease in numbers and anlmal

utweghtdithe digping

Maximum EM Loan Eligibility

Several different types of maximum
loen  Imiations aledc EMoans. Afamer
cannat borow more than the calcula
ca bss bbers aesied “ |n eddion o
borrower may have more than $500,000
total outstanding EM debt 47 The max-
mum EM loan for replaung household
oonenis s $20000.

EM Loan inierest raes, terms, and
seaty
Musteitherootaincropinsuranceor
waelve emergency aop loss  asssiance
The1996FAIR Actrequiresthatfamm-
ersgettingan EMloanmustcomplywith
USDA linkage requirements.
means thet the famer must ether: (1)
obtain Catastrophic crop insurance
(CAT) fisaveitl, reechampd
economicsgniicanceon2weiefliLie
elppilly foremergency aopbss asss:
tance in connection with uninsured
ags ¥

® Ths

Famers must pledge property as

EachEMloanmustbe securedbyfarm
assets. In generd, FSA requires that
ssauiyfortelbenbeatkesteq dio
the value of the loan. When pracical,
FSAwil nottake more than 150 percent
dtevaledtebenasadbied

nees raies
FordEMbbarsteineestiaies375

pacet 3! Thsr@esUpdbdae
Submiing a feasble plan
InodertoapplyforanEMloan, fam+
ersmustdevelopaFarmandHome Plan.
tistselts, assets plarmnedandadLel

Continued on page 6
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FSA EMERGENCY LOANS/Cont. from page 2
tpnskedk

Appeals

Adverse decisionsinthe EM loan pro-
gram may be appealed by the fammer. 8
FSA Disaster Set-Aside Program

The Farm Service Agency (FSA) disas-
ter seteste pogam s nended b &
low FSA bormowers who suffered from a
disasterto usetherincome onexpenses
instead of payment on FSA debis. It
does this by alowing some FSA bormrow-
ersipsetasdeoneannualinsaimenton
anFSAdrecicanandmoveittotheend
ofthe loan payment period. The pupose
o the deadier setase progam 5 D
refeve some of the famer’'s immediate

k5 natinended o replace or doum-

vert regular FSA loan seviang. % B
rwxersmaymlybecnrsderedforDSA

once for each disaser.

Deadiine

Famers must request a disaster set-
astewihneghtmonthsoftedaethe
disasier wes dlicely desgreied 57

Loans thet may be setaside
Ihgened, the disssier sstasde po-
gram is avaiable for FSA farm bormon-
eswho slieed bsesasareak da
naturaldisaster. ThisindudesFSAFam
Ownership (FO) loans, Operating (OL)
loans, Sol and Weter (SW) loans, Emer-
gency (EM) loans, and athers. %

[=o's TN

The following requirements must be
met D be eigbe or a dessler =

aak % Q) tefamer musthe adedt
loan FSA bomower and have been out
sedng atthe ime ofthe dsasir; ()
thefamermustoperateafarmorranch
nadsoseraeg;  (3)any nonmonetary
defauiis wih FSA must be resolved; the
famer must be either curent on FSA
payments or no more than one instal
ment behind on FSA fam credit loans;
@asadeteatdtedsss e
famerdoesnathavesuficentinoometo
pay his or her expenses, and dfer the
sheduedirsahmensaesetaste d
FSA fam credit loans must be current;
and (B)thefamer's FSAfamloan must
not have been acoelerated and the delt
must not have been restructured with
FSA loan senicng since the disasier
ocoured. &

Disaster set aside tems

Only one unpaid instaliment for each
FSAlbanmaybesetaside. F tee B an
insament d setase fomapev
as e, tebens e for
deasier stk | honever, he st
ak s b ped n i te sgastk

tednicalynolongerexisisandtheloen

mayy be consdered for disaster setasde

under fuiure disasiers. fresstese
isktercanceledtroughanFSArsiuc-
g te sgtasde  ednicy no longer
exdssandtheloanmaybeconsideredfor

a dsaser setaste under fulure dsas

ters Inerestconinues b acaue onthe

piEdtebentetbstaie 64

Amount of the setaside
Theamountofthe setaside simied
D te s o te oy & theamount
the bomower is unable to pay FSA from
the production and marketing period in
which the disaster ococurred, and the
amount the bomowner is unable to pay
ather crediors and/or expenses rounded
up o the nearestwhole insialiment.
Bxpenses which the farmer is unable
bpayrmyrdxjelrebb/mgyea’s
operating and famiy iMng expenses
under o areumstiances. A, if may
beindudediftheincome orcommodiies
lost from the disaster year would have
been used forthese purposes. Second, &
may be induded if the nomal income
secuty fom the dsssier year 6 -
proved for release o the famer under

FSA regulations.

[ loanpaymentnotset
aside must be paid by the farmer on o
before the FSA documents controling
the setase are sgned by the famer.
Apationaftheinsalimenismaynatbe
SSSseczezzqeceloss 2 cy

testagk

Theamountafhesetasdewdbethe
unpaidbalanceremainingontheinsial
mentat the time the bomower sgnsthe
FSA fom alowing a setaside. & Ths
amountindudesunpaidinterestandany
prindpal that would have been aredited
0 the accourt  the insiaiment were
pad onthe due date. e

I generd, the insdiment o be st
agk 5 imied D te g shedlied
annual instaliment due immediately af
ter the dsaser cooured | honewer,
tetinsaimentis pad the nextsched
uied annual instalment after that may
besgtasge 6

Theamountsetasde, ndudng inier-
estacauedonanypindpelsstase
die on o beloe the idl dae of the
m 70

Inteyaction between primary loan
Pendngrequestsforprimaryloanser-
viang Wl coninue 0 be consdered
Famers ae nat eigble for seviang
under bath programs. The application
fortheprogramnotrecevedisautomat-
calywihdanwn et the time the insak
mert 5 s2t aste o the ben resiuc
tured. The automeatic wihdrawal is not
appealable because the bomower s o
longer delnquent. ffthe borower again
becomes deinguent or n fnendal ds-

fress,onequestspimaryloensenviong,

the baroner Wi be ndiied or the re-

quest processed nomally. n
For more information onthe

Guide b Disaster Assisiance

FLAG at Famers' Legal Action Group,

Inc, 1301 Minnesota Buiding, 46 East

Fourth Street, St Paul, MN55101; (612)

2235400.

;
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FSA EMERGENCY LOANS/@t. fromp. 6 ® FABMEs e it crehed  evegEy op bs O TOREIBIHHIIT)
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Setoff/Cont. from page 2
made a contrary dedsion of the law ap- minstration of the CRP, this evdence was absolutely oning and definie as
picae © auch B3Les, ar e decsn dd el wihnthe exoepion By pepeiion b yetde o
was Cearly eroneous and would work a Fdngthetnetherthe‘deary eno- Iquidated, becausethe contractreuire-
meniest inusice!” the w of he case neows’ nor the “subsianialy difierent mentswerecontractualdutiesandprom:-
mustbefoloned. o a5@srsant evidenog” exception appled, the appet ises rather than condiions precedent’
ted). The cout noied thet these exoep- kiepanelheldthatthebankuptoycourt Bven a quidk review of the Matthieson
fions were o be appled ‘remonly.” o. wes bound by the dstict cout oder case reveals that the CRP program was
(daiors amied). holding that the govemment had avaid natatissue norestevendsaussedhy

The appelaie panel inerpreied the dam for seof Acoodngly, the perdl the cout. Rather, thet case deel wih
bankiupicy court dedision as relying on reversed the bankruptcy courtjudgment the delidency program, a.one year pro-
bah the fist and the thid exoepions: asbte Buckner cedd?. gamthatismuchdifierentromthelong
ta te ddit oout gion  wes ‘dealy After reversing the bankeuptcy court term CRP.
ermoneous and would work a manifest judgmentonthe groundsthetitvioiated Incondusion, thelong procedurhis-
nusice” and thet ‘e eidence on a thelwaithecasenBudmertheappe- oydtsligpinhesesdedna
subsequent i wes subsianialy df ke pandl addressed the meris of the \vicry for government seof righis in
ferent’ then thet preseried o the ds- seioff daim in the Tuile fam program bankrupicies. Absent an
ot 4 .Wihregad o the bank ca It held thet the Tutie's CRP cont gppedlbythedebiors theissuetratwes
iy couts uing thet the goped © tract represenied avald prepetion - fist rased i 1991 & frely resdved
the district court became moatwhen the pn o te Bm o te ot b.a savenyearsbiewhenatieastonediie
confimation oder wes finaized |, the T2 famer'shankuptoesisoverandoneten
aopekaie pand hed thet the distiict In reaching this condusion, the panel year CRP contract has been completed
ooutwastheappropriaiecoutiodedde refed on Tenih Crouk bw thet seiof andrenanwed Sursythecosiofhelioe:
wheherthessuebeforeiwesmodtie, canbeabnedfaddaorsigtopay tion to the govemment far exceeded the
whether t hed prisdidion. It wes nat ment 5 ‘an eforceskle dbigaion” or amount that wes ever at issle in the
properforthebankupicy coutioessen: ‘Valdandenioroesble Thepanelsated indvidual cases. Bven f one assumes

i H theta dettiorwhich iy atiedhes, thet the cout eveniely reached the
hadingthatthadbeenmoat Theappet although the amount remains unascer- coredtresut fomthedeiors pergoec-
late panel acknomedged, but did not tened s noneheess st o seof” ive, s case pesaris a tolbing pc-
deass the fd tet the diit cout As an example, it referenced a pre-code turedfasowanddsoganzedjudicary
was unaware of the plan confirmation. casethetheldthatataxrefund athough and a govemment determined to create
H .at6. nat yet caimed or due as offing, wes pecedertnistvr.

Astowhethertheconfimmedplanmod- sbptb s da* 10 @
fd sof s te pad noed tat te omitted)). Applying this o the CRP cor+ —Susan A. Schneider, Hastings, MN
bw B ‘hat setisd” The pard ded a trads atssue, the pand found tem o
Ninth Circuit opinion that held thet ocosiive vaid ad enorcesbe  conrads
prepetiion seiofighiswere unafieced asafthe day theywere sgned The con
byaconmedChapter11planaswelas ditons on payment are “‘mutual prom-
arecent Thid Ciouit gpinon contiary. ises’ rather then condiions precedert. .
Onthisbesisthepanelsiaieditetivves Id &1L Fede'al Reglster
“aguabie’” thet the bankiupicy courts The panel naied the sptin authoiy nb, Iec
confirmation order hed no efiect onthe on the ssue of CRP s=tof righis and
govemments light  seoft H Itis adopied what it termed the majority po- ThefdowingsassediondfieTsthet
keytrathecoutsddaantssae sion Unloiuneigly, isarelyss ofne were pubished in the Federd Regster
mey ghe fise D Liure ligeion, gven ceses tet i ded |bes it aly a from March 27 to Apr 28, 1998,
the govemments recently vigorous pur- misunderstanding of the difierences be- 1.CCC;Consetvationfammoption; pro-
i o is s=f s n ad at o tween the various fam programs but posediuie;commentsdue6/1/98.63Fed.
bankruptcy. alsomakeserroneoussiatementsregard- Reg. 16142,

The appekaie pand aso reeced the ingthese case hadings. Forexampe,in 2 FSA; Subordination of diect loen
‘Susiantaly difierent evidencg” daim aparenheicaexpainngthehadngof i ine
ofthebankiupicycout indingtneithis te den dd @ d Moazkav.Unied df aedt el e eledive cee 526/
exoepion only gppled 1o evidence thet Saies (hre Mattheson) ,63BR56D. 98.63 Fed. Reg. 20295.
wes dealy unavalbe © the patties Mimn1986), the cout stated thet the —Linda Grim McCormick, Alvin, TX
duingtheearierproceedings. Athough Matthieson  couthetdthetalseofight
the it court took subsaniel e exsts because CRP delitis a prepetiion

dence at the heaing regarding the ack

debt; obigaion t pay CRP payments
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AALA A ward nominations sought

'IheAALAAwardsCommilIeeisseeldng nominations from the general membership for consideration in the following

calegoies.

1 AALA Award for Excellence in Scholarship for 1998;

2 AALA Award for Excellence in Student Whiting for 1998;

3 AALA Award for the Ag Law Update for198ad

4 AALA Distinguished Service Award for 1998.

The deadine for submiting nominations is July 1, 1998, Winners wil be honored during the 1998 annual educational
conference on Oct. 23-24 in Columbus, Ohio. Nominations should be submited to the 1998 AALA Awards Committee
Chaimman: David C. Barrett, Jr., National Grain and Feed Assodiation, 1201 New York Ave., N\W., Washington, DC
20005; phone: 2022890873, emai: dbarrett@ngfa.org.



