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US. Appeals Cour t r ules against USDA in

Bird Grain case

TheU'S CourtafAppealsfortheEighth CireuitonJanuary 15fledistong-aneied
dedsininthe socaled 'Bid Grair coutcase | ApbyBotes et a v Unied
Ss  which may be accessed at fip/severwuiawwusteduBh Gro90115/
1902 Pg)uphodingtheblly indingageinsthe US DeparmentoiAgioUiLie
meck by a South Dekota federal distict court
i i i s Appley

Thecasenvalvedthedamaofseveraldeposions((
Boihers )against USDA foran aleged deficentexaminaiion ofafederalyloensed
warehouse in South Dakoa that subsecuently became insolvert. The plaintif-
deposis aleged thet a federal warehouse examiner had faled to folow the
procedures in USDA's Warehouseman’s Handbook  when he conducted a “spedal
exan’inAugus;, 1983tocheckonthe siatLis ofcom previously placedintemporary
storage thet hed been discovered o be outaFcondiionin a previous reguiar exam.
In a subsequent exam conducted in November, 1988, the warehouse examiner
discovered what the court termed ‘massive shartages” of grain ageainst obligations
that at one point had reached 475,689 hushels—representing nearly half of the
fadiity's total abligations—which caused USDA to suspend the warehouse's federal
the warehouse hed delayed is dosing, and thet they had depasied grain at the
fedity duing the inievening period.
I afiming the loner couts uing, the US. gppeliie coutiound et
USDA could natdaimthe broad waiver of sovereign immunity under the Federal
Tort Claims Act—designed to grant broad discretionary authority to government
agencies inimplementing federal law—because the warehouse examiner had not
achered 0 the witen instucions in the Warehouseman's Handbook . The
handbook—which has since been revised and is now known as the Warehouse
Qperator's Handbook ~ —stated atthe time thatwhen condudting a“spedial exami-
nation,” the examiner’s repart wes 1 be “spediic regarding the quaniiies and
Iocaiion {nihin the siorage fedlies) of aukaFoondiion commodies

However, in this instance, the federal warehouse examiner smply had observed
that the termporary bunkers inwhich the out-ofcondiion com previously had been

Continued on page 2

Apr goosalibe  xpand qualif ication under

r ear eational use statLites

EverysiatelegsiatLrehassoughtivencouragepropertyownerstomaintainnatural
and ural areas whie making these areas avalable for approprite recreational

adMiies through a recrestiondl use Saile. Recreaiiondl Siatlies provide an
incentive for property oaners o alow athers to use ther property by redudng the
duties rearestiondl providers one recreaiiondl users. The imied duly of care o
keep premises safe dfien senves as an incentive 1o property owners 1o promoe
recresiondl uses of their propertiess rearesiiondl use SiaiLies meke itless kely
that a property onnerwd be ieble for dameges to an inured rereational use.
fthesbeentwentyyearssincetherevisonafhe 1979ModelRecreationalUseAdt
A review of cases suggests thet major obsiades remain in some Siaie recreational
use stLies that deter fuler aooess o privete bnds. One impediment of marny
recreationdl Use SiatUies s a provision thet preduides recrestiondal providers from
reoemgoetmtypesdwrpam This paperexamines diierentimiations
agpingt compensation in the State recreaiiondl Lise St ies 1o dentify opfions for
expandngther proiedion of providers. Whie the oleciive may be toenable more

Continued on page 6



BIRD GRAIN/ CONTINUED FROM PAGE 1

Soredwere emply, and faled o inguire
as o the whereabous of the 300000
bushelspreviouslystoredinthebunkers.
‘{The reguirements that the examiner's
reportbe spedic (egating he quant
fesandlocaioncfoukcfaondiioncom-
mociies) esabishes, & a valy mnk
mum, a duly o investigaie,” the appet-
Be coutwioenisdsason
Had (the warehouse examiner) cor-
postionafthe previously reporied de-
feorating con, the dsoeionary ex
ception would likely protect (the
em’re’s) dedsions

USDA had a common law duty under

n codudng te
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the so-called “Good Samarian” doctrine
foundin South Dekolalawto proectthe
neresis of famers and other deposk
0s Agan ding te Warehouseman’s
Handbook regppebaiecoutuecthet
the ‘reason for the warehouse inspec-
tions makes dearthat USDAdid ‘under-
eebrenderasevoewhchwesnec
essay for the proiedion of those who
sored grain at Bid Grain” and thet the:
‘reasonably reied on the

depasitors
USDA inspection process.”
Theouome difiscaseissgniicart

because USDA has argued that an ad-

verse dedson might cause o propose

federal grain merchandising reguiaions

under the U.S. Warehouse Act. USDA's

raioreke hestesied,npart onte et

thet the dtidt cout decson rele-

enceda 1978 ing by the US. Courtof

Appesis for the Severih Croui [ United
Saes v Kity —a case involving grain

ingpedion at a federaly ioensed ware
housg] thet found thet reguibions &
sued under the U.S. Warehouse Act “ex-
pdly adopt a broed, noredrnical it
fepegion o Soed gan b indude

a gan ket in a loensed warehouse,
natmerey ganwhichshedasabal

ment and for which warehouse receipts
havebeenssued(eg,pudhesedgan)”’
Honever, the federal distict court and
casefoousexdensvelyonthefdthethe

warehouse examiner and his superior

faied to folow USDA's oan procedures,

asgedd n te Warehouseman'sHand-

BirdGrain

Recreational use/Cont. fromp. 1
reqesiond povidars o gy forpo-

fedion under areaestiondl use SatLie,

the immunity from kebiy needs to be
grantedwithoutcompromisingtheclaims
of recrestional users who desenve com-
pensaionforinuries. Fournamowsug-
gesions ae diered © povce gedier
encouragement to private landowners to
meke properties avalabe © ahers for
recregiional purposes.

Statutory protection
RecreationalusestatLieswereenacted

0 reduce stuations inwhich quisiiying

iy for dameges of nured paricperts
The satutes provide protection when+
everaprovderdelendantraisesthesta:
uteasadefenseandmeststhe satutory
precondiions i the fom of quelica
nsardechUBLigamaman

ing preconditons shows an ambiguous
setofiiuesthatmay gperaediusiaie

the qpening of pivele bnds for rece
aionuses.

Reqedional  use sailes  ader e duy
o cae. Persons making recreational
brdsaveiabebahersdonatonerec-
regional usars a duly o care D keep
premisessafe. By obviatingthe common
Bwduly of care nquelying Siuaions
ad the duly © gve wamings, rece-
alorelprovidersmayescapeliphityfor
negigence or goss negigence.  How
ever, most Siatutes assart thet persons
BalyiowlliomelosBLieD
guard or wam against a dangerous con-
dion use studie arachy.

Aqiica Be uder many regestiond
use saiies s whather the recept of
compensation disouialiies arecreational
provider from protection under the Siat
ue. Whie early recediondl use st

utes often contained prohibiions on
charges and fees, under the 1979 Mode!

Ad, a new definiion o ‘chage’ epanded
themmpmsaﬁmpermﬂtedurﬂerrec—

Exceptions for permitted charges
Fve exceptions have been adkom-
edgednanatemptioexpandthesiua:
qually for the proiedion afiorded by a
recedtionalusestaiLe. Becausenatd
Sae  legdatres have incoporaied these
fve excepions b ther receaiondl
Ue sAuies, this sedion mvens the
excepions 1o darify how they might be
wsed 0 expand the iy proiecion
afiorded by stae rearesiiondl use sat
ues
A s eogin b D dow pait
pensbshaegae, fsh oroherprod-
uds wih a provider wihout cisouigliy-
ing the provider from the Siatuory pro-
edmn frecediond Use salies ae
toencourage personstomaketherprop-
pohersiorhuningand

Cont, onp.3
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North Car olinaamends seed la wiopr oukef oablr  aionof
seed complaints
The North Cardiina General Assembly Siatement (orreasonable ecuivalent)on must fie a complaint with the North
recenty passed a new atiraion b ill theseedbegarbbdatiachediothebag: Cardina Commissioner of Agricultre
thet s induded in the Narth Cardina niretrtessad ap o pariso
SeedLaw(N.C.G.S.88106- 22 e s0) Notice of claims procedure for be ingpeced. Falure o fdow ths
These amendments were contained in defective seed pocdie Wl imt te amountofdam-
House Bl 1055, approved October 30, North Carolina provides an opportu- agesyoumaybeabletorecover. Pease
1998. Arhiraion is conducied by the nily for persors who beleve thet they it the Commissioner of Agricu-
Seed Board, created by the new law. have suffered damage from the failure fure for informaiion about this daims
Abiration may be binding or nontbind- o agiouiual or vegeiahle seed t o] procedure.
g depending upon prior agreement be- performaskabeled orwarranied, oras
tween the producer and the seed com- aresuoinegoeneebhave themat- fihsstementsusedonthebegor
pany. ter investigaied and heard before a container, then buyers must go through
Effecive January1,1999,seedcomper spedidseedhoadasan dereived the procedures desaibed in the North
reshadafr therseediohecovered fingacoutadion Totekeadvariage Caroina Seed Law ifthey eqpedore
by ts law, must prirt the fdloning dts procedure, a purcheser of seed Cont. on page 7
RECREATIONAL USE/Cont. from page 2 States wih recreationdl saiues thet UsesaLieconainsaprovsoniming
elsb(rasgiom)tereaedord do natincoporaie these fve exceptions monetarydamagesforqualiyingprivate
e wesedasaneoepionithefee for permitied charges may not be gving landowners of agricuttural land to
prohbiion of the 1979 Moddl Ad. A sufficent encouragement to landowners $600,000 for each person and $1 milion
though the dauise has natfound s way D open pivete lands for recreaiondl for each ooourence of bodly nuy or
o vay mary sie saties, Ios purposes. desth. Separatefromthe personalinury
hes inooporaied this dause nis stk b teedobahitrijyoa
ue. Ths alons poviders © aolet Further destudion of property of $100,000 for
bereds rebied 0 a reaesiord use T Afew Siate legsitures have enunc- each occurrence. Private landowners
they structure compensationas payment ated futher exoeplions o aow add quelly o s poedon aly | ey
for something ather than an admission tionel forms of compensation. Fouroon: have adequate labity insurance cover-
e Theadlybreoebardisaher temporary exceptions show novel provi- age 1o compensate inuries coouning on
than admission fees significanty broed- Sors D encourage dispensation for rec- ther popety.
ers the caiegry of recreationel provic restional providers apening thetr prop- Ore recreationa pursut inended ©
erswho canquelfy forthe proedion of afesiorreaesiond puposes (1) aone be encouraged by recreationdl use Siat
a recestiondl use SelLie. tiuorsbdsated.caiorelaoss ) uteswashuningonprivatelands. Given
Athird form of compensation alowed tax-ased compensation for agricuitural theprohliionagainstadmissonfeesn
under the 1979 Moddl Adt is contrbou- bd @ esstrgamre s ad@a mostrecrestional use siatLtes, andowrn:
fonshkindandsenicesarcashiohep ity oeing wih insLrance coverage es aoning ahars © hut o adedt
a provider with land conservation mea- for agioiud properies. game on ther property cannat colect
sures.  Such compensation would not Narth Caroina aloas privete recre- s and dl ey for te sy
operaie b okt the iy proiedion alordl povidss © quelly o te de- poedon Asasshwadbesiuc
dfiered providers under the recresiional e o te recesiod ue daie whent ured o thet dharges for &hing, -
use satuie. Some Siatues couch such ever educaional sevioes are involved. ping, and the removal of frewood would
compensaion  as being pemited  for  wid This provision shows that contrbuiions not exdude coverage of the rearestional
ife management. Moreover, donations for educational sevices could be added Use shtLie.
of money for land conservation are core as a Siatuiory exoepion that would not
doned. cisqilfy the provider from the protec Concluding comment
Pubic uiiies and ahers sometimes fon dfhe reaesiondl use sellie. The various provisons of Siae reae-
lease lands o govemmens for use as The Texas recreational use statute alioral Siattes show dpariies in the
recregiondl or pakk bds. The lessor deviaiesmoresgniicantyfromthepro- frestmentof compensaionasagualiier
popety  owers maythereby  receve  com- hiiion against compensation.  Recre- foribityprecion Whienostsiat
pensaon.  The 1979 Model Act recog- diord powes o agiouua bnd may uies predude praiedion for persons ook
nized this posshily and provided an charge for entry o ther premises and leding admisson fees, ather provisons
exoepion  whereby providers of such lnds quely for the sy proedion 0 alow qualiied compensation.  Greater
woud ey forthepoedondfarec long &s the oid dages ae kess ten thoughtmightbe gventoexpandingthe
regiiondl Lse satlie. ‘fourtimes the tod amourt ofad valo- private property owners who can qualify
Hih, a number of recrestional use rem taxes imposed on the premises the for the digpensation provided by rece-
statutes recognize that nominal sums pevousyea..” Oherpoidas offec- ationdl use satles. Espedaly mpor
padiorecresionalprovidersshoudnat resiionel nds may quily for the pro- fart are excepions gopicable sody O
cdsoualy providers from the protecion Bdn o te sl asbg st wd agicuiuralareas. Byincorporatingnew
afiorded by recreational use Saiues. dages ae kess ten ‘wiee te od eogpions o a reaesiondl use sat
Wisconsin recently adopted a broad ex- amount of ad valorem xes...” uie, alegishiire mghtbe more suocess-
ception for compensation whereby arec- The Texas Legisiature also considered fulinencouraging private property own-
reaiionprovidermay cdlectupin$2,000 hilydonnarsdfagiouuraiendin esbmaketerpopetesaakbed
duing ayear, but compensation of gits conext of a imiation on the amount ahes
of products, compensation for consenver thet can be recovered by inured reae- —Tererce J Carter, Unversly of
tion of resources, and payments fom atordl users. The Texas recestiondl Georgia, Athens, GA
govemmenial bodies s nat induded in
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Agricuttr aen

By Ruth A. Moore

way in New York State to address agr-
aulurd nonpaint source polution n a
vay. ks caled the Agicuud Env
ronmental Management Initiative, or
AEM ! adisapataspeithe
tween siaie, federd and local agences,
famers, educaors, privete sedor bus-
nesses,andthecommuniy. isavoun-
tary program intended to assist farmers
in protecing envionmental resources
whie maintaining viable agricuitural

Qperaiions.

In New Yok, agricuitre s generaly
consderedibheapreienedibnd usefor
protecting evironmental resources. The
Saehesavesednerestinpresenving
famlandandkeepingfamsinbusiness.
The New York State Constitution de-
daestobete pdy dte Seed
presene and proiect agricuiural land
for food producion and ather envion
menialbeneiis. 2 Farmsprovideprecious
apen space in a heavly popuisted Siaie
ke New York. They also provide weter
rechargeareas, deanairsheds,andsome
dhemostheauiiliviiesinte Sa,
which conrbute o a healthy tourism
extensive and complicated environmen-
el s and reguisions thet afiect the
ey they fam and the wey they fulll
theimaeassienerdsofthelbnd AEMis
designed to help address environmerial
concemnssuchas agricuiura unoff yet
maniain  hedty  agicuiural bushnesses.
Itprovidesanadministrative framework
for effective nutiient management on
famms.

Agricultural landscape in New
York

Thereare approximately 36,000 farms
inNewYorkState, averagingaround214
ageshae 3 New York farms cover 7.7
millon agres, representing 26 peroent of
the Saiss d brd aea
agiuesichinisdvady, fom
the muliide of aops groan, such as
aon, gopes, grgpes, horiculral spe
celies adabge daty seo bte
types of brd avalbe for agiouuE
producion. New Yok s frstinthe ne:
fion in cabloage, second in gppkes, and
tid ingapes, at detiesand cak
foner. 5 New Yok ranks third after

4 New York

Ruth A. Moore is Deputy Commissioner
for the New Yok State Department of
Jressed by Ms Moore n this arce are
natnecessarly those dfthe Departmert

w onmental management in Ne

New York's farm economy. 8 More ofen
thannot, New York farmland borders on

a bke, steam, resavar, o coedire

Ths poxmly 1 Waleroourses, and prox-
imity to populaton centers that make

use o the waieroourses, posed a dak

lenge in designing a statewide program

for agricuitural environmental manage-

ment.

The agyricultural nonpoint source
problem in New York

The New York State Department of
Environmental Conservation (DEC) has

identiied nonpointsource polutiongen:
erdyasthelgestireationeierauat

tyntheSaie corstivingthepimary

source of contamination for 94% of the

water qualty impaimenis for vers in

the Siate, 87% of bke and resenvor im+
paiments, 95% of Great Lake shoreine

probems,  and 66% of resticed bays

andesieries. 9 Aginiresdedaste

primary source of water quialty impair-

ment in approximately 26% of impaired

versand 19% oflekes and resenvairs. 10

The Agricultural Environmental
Management Initiative
AEM summary

The AEM Iniive & & the coe of

farmers, and rural communities. The
niles poade thgsiimes
to help them address those problems. n

AEM origins
AEMhasitsroatsintheNewYorkCity
Watershed Agricultural Program, which
asssts famers n prevening agiodk
A mnof  fom machng te vest dink
ing water supply system for New York
Cly, whch conssts of resevais and
streamsinthe Catskil region. AEMwas

w Yo k

then tested and coniinues 1 be imple-
mented in the Skaneateles Lake Water-
shed, the drinking weter supply for the

Ciy of Syracuse. Todate, 48 autofNew
Yoks 62 counties are adively imple-
menting some phase of the AEM Initia-
tive. Over 4000 fams are partidpeting
inthelnitative, andthe numbercontin-
uestogow.

AEM tiered approach
AEMisbasedonafive-ieredenvion-
mental planning and implementation
process for identiying envionmental
concems onafam, developngapanto
address those concems, implementing
thetplan andthenevalaingthe efiec-
fveness ofthe pooess 2 Farmers work
through the tiers o the point where
envionmental concems have been ad-
dressed,documented,andevaluated. The
process B famspedic ad cogtefiec
five. The tiered gpproach is designed 0
dredt resources D the fams wih the

grestestpaeniatiorimpadingheend
ronment. Famers particpating in the
p’oganmkvwhateamofagm-

achieves the fam business objectives
andmeetsteckerd, siaie, andlocal envi
ronmental goals. AEM also provides a
framework for interagency cooperation
o provide famers wih the assisiance
they need.

Atthelocallevelworkinggroupsien,
direct, and cany out AEM. Membership
o these gous dyacaly indudes inde
viduals from Comel Cooperative Exter+
sion, the NYSDEC, Sol and Water Con-
savaion  Districts, and the USDAs Fam
Senvice Agency (FSA) and Natural Re-
sources Conservation Senvice (NRCS).
Famers, agrbusiness, norHam inter-
ests, and other community groups are
also enoouraged o paricipaie.

Atthesaelevel, the New Yok Saie
Soil and Water Conservation Committee
oversees the AEM Initiative. The Com-
mitee is a Govemor-appointed body
chagedbysat iewihsetingSaesal
and weter poicy and coordinating the
wakafoourty solandweer distics. B
The Committee receives guidance and
recommendations from its AEM Steer-
ing Commitiee, which has several sub-
certiication, and ather progam issues
as they arise. The Steering Commiitee
alsoreviewsandevaluatesprogramtools
such as innovative sofware packages to
assistinnutrientmanagementplanning.
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The Steering Committee hasrepresen+
tatives from NRCS, FSA, state agendes
such as Agicuiure, Heath (which is
responsbieforimpementing thefederal
Safie Drinking Water Act) 1 Saefahich
dredstheSate'sCoastalZoneProgram)
15 and Environmental Conservation
(Which administers federal Clean Water
Actprograms) 5, sdardweierceiics,
agrbusiness, and famers.

Berefits of AEM
What are the advantages of the AEM
approach? For farmers, AEM:

- helps them comply with siate and
federal environmental regulations
through a program of one-stop shopping
fortesvesdhaious sae, iedkd],
and local agricultiral and ervironmen-
tH savie agences,

-documents what farmers are already
dongandwd doto proiecthe envion
ment—something that can be very help-
ful in business planning and when an-
sweting questions from norHarm neighr
bos

-canimprove famers access o saie
and federa costshare programs 1o help
finance needed environmental improve-
ments.

For the environment, AEM:
‘usesatestedand provenapproachfor
identifying and remediaing  envionmen-
Hidsonfams
‘{argets watersheds and farms within
those watersheds where environmental
probles are identfied or suspecied;
fostersbetiercommunicationbetween
famers, nodam neghbos  and the com-
munity as awhole through outreach and
m‘ .

agricultural nonpoint source
abatement and control program
AEM refes on incentives for is suc-
cess. In the New York City and
Skaneateles Lake watersheds, New York
Glyandine Clyof Syracuse, pusather
sources, provice ful funding o famers
toplanandimplementbestmanagement
practioes in order o comply with Env
ronmental Protection Agency (EPA) sur-
face water supply firaion avodance
requrements. ¥ The State Sol and Wer
terConservation Committeeadministers
a Salewde costshare program caled
the Agricultural Nonpoint Source Abate-
ment and Control Program. 18
oost share asssiance o county sal and
weteroonsenvaiondstriosiohelplam-
ers prevert or abate nonpoint source
poluion h pator, t podes nmedh
ing funds b ditids o do agiouuad
environmental planning, using the AEM
Tiered Planning approach. Funds are
also avaidbe to implement best man-

agement pracices on fams that have
been identified through the AEM Tiered

Planning process. Al implementation

projects mustmeetNRCS standards and

pedicainsioheeieiorudg »
Amost e mion  ddas  was anerded

osdlandweterdstiosinthe 199798

Sate fiscal year. 2 Similar funding

anards are anticpated for the 199899

fiscal year. Many Saiefunded agiok

fura nonpart source proeds ako e

celve federal Environmental Quiality In-

centives Program 2 fudng, sswd as

hutions, na partnershp efatio mex-

mize ervironmenial benefits.

Regulatory initiatives: CAFO
permitting

New Yorkis also developing a reguia-
fory program for larger vestock fams
thet discharge into navigable waters.
Thosegperationswisoonbesubectioa
permitting program administered by
DEC. DEC is chairing a workgroup that
ing operation, or CAFO, point source
permit o meet the requirements of the
Clean Water Act The group is working
dossywihaofhestakenadersinte
AEM Initaive 1o integyrate and coord-
nate AEM with the proposed permit pro-
gram. In partnership with NRCS and
EPA, the Siaie is working to coardinate
the regulatory CAFO permit program
and nonregulatory AEM Initative in a
way thetmakesteasyforthe famerto
patidpete n eiher or bah, depending
onthetypeand sze ofhs orher opera-
fon, ad advances te SEEs
ity dgedives at the same time. Regard
kss of pant saus ames ae d
Sgpdiothe Saeswaierquelly san
dards %, and famms may be penalized or
may enter nio consert aders for vioe:
fons of those seandards. Honevey, fa
fameris ded for avidation, DEC hes
adoptedapolicy oworkwihthefamer
in conundion wih sal and weier ds-
ticandNRCS siaffioresolvethe prob-
m- 23

weler quat

The clean water action plan and
the proposed unified strategy for
animal feeding operations

EPA and USDA have finalized a Uni-
fied National Strategy for Animal Feed-
ing Operations. % The Straiegy sefs a
national performance expediation thet
al animal feeding operations develop
and implement Comprehensive Nutrient
Management Plans (CNMPs). The Strat-
egy states that CNMPs should address,
as necessary, feed management, manure
handingandstorage, landapplicaionof
manure, land management such as til
age and grazing management, record

suchascomposting. Theplanshouldalso
addressrisksiomatherpoluianis,such
as pathogens.

In generd, the proposed Straeyy s
consisentwiththe planningprocessand
aoedives of the AEM Iniiative. Howr
assisance wl be necessary b meet the
Sraegys  goas.  For NewYok the Sta-
egy esiabishes an expedation of devet
oping and implementing CNMPs on an
estimated1,000CAFOsbytheyear2005,
and on an additional 10,000 CAFOs by
2000, Privete secor parigpeioninthe

fonwl aso be animpotart fedorin
impemeningthestraiegy. Fnely,fex
hiyathefecardaanionimo-

vaive state programs ke AEM 1o de-
velop and grow.

Conclusion

New York has found that the AEM
higive 5 an efledie gopoech o
asssmg famers in lrrplementng nu-

ships forged in New York, AEM should
continue o contrboute bimproved envi-
ronmenial condiions and a strong agr-
cuitural economy.

1 NYSDgamet d Agobe ad Meles ad NYS
S adWee Gosdn Gomie GicetoAyi-
abeEnviamaeveregaraiNaekSe
(Uy, 199).

Mt Qo A XV = 4
S WOkAyic SdaigicsSav., Nawak Agatd

Saidics 197-Ba 6 tH. 3(198.
41da6
Sid.anth. 7
Sid
Tidau
SCadlr edipsf at hesdeofmilkd uingl 97 dded
Axhllin d & 4 Qos e on lek  dig
197, wih ndos te s d netanegs wad ad
te \de d horecsnn  td  $2 nin i
ad
INYSDetdEniorer Harsen Napat
Sue Mamprat Agan 197 Yoe H (@o
ber, 1997 Det).
© NYSDgtdEnioreHCrsmen 1%
Ay \WWaatoks 1§ Sk SnmayRpxt 7
Fge 2 (s 1)

e 1ld Beufe Smmayl
Pida®4ipl
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N ebr aska Supr eme Cour tner presU CC Art k93062

In 1994, the Nebraska legislature

amended Secion 9-306(2) badd the fo-

lowing:
Auhoizaioniosdl exdhange ooty
ewise dspose of fam produdts shel
natbeimpledaraheiseresut nor
shelaseouiy nieestinfamprod-
uctsbe considered o bewaived, modk
fied, rekeased, orierminaied, fomany
oouse of condud, course of perfor-
mance, or course of dealing between

thepariesoryanytradeusagenany
caseinwhich@thesecuredpartyhes
fied an efledive franang Saement

in acoodance wih the provisions of
sedions 521301 o 521321 e Ne-
braskaceriraized natfication sysem
created in response o the Food Sear
tiyActf 1988 hetuyerdt
farmproducishasreceivednaticefrom
thesecured patty arthe seferoffam
produdts naccodance wihthe prov
Sorsa7USC.8163e DALINEss

the buyer has secured a waiver or
iekese of he secully nerest e+

fed in suth efledie frenag s
mentomoiceffomthesecuredparty.”

This 1994 amendment became the fo-
asdf  Batie Creek State Bank v. Haake
255Neb. 666,587 N\W.2d83(1998). The
fodual petiem wes the foloning:

Dairy farmer borrowed money from
Battie Creek State Bank. The Bank ob-
tained a security agreement against the
bomower's fam produds and aferac-
quied fam producs (e, cons, mk,

bonmowerhadtodiainprionvwitencon-
sert of the Bark for any sge of ary
ookateral. The Bank properly perfecied,
but in the EFS the bank dd not daim

mikasafamproductagainstwhichthe
security agreement altamed The Bank

the mkio amk processor.

chased dairy cows from Haake. Haake
fookaseouiy nerestagaingtthe cons
ardﬁedtfefnancrgslaiermrtl—laake

Dairy farmer went bankrupt Bank
sued Haake to recover mik proceeds
thetthe dairy farmer had paid to Haake
for the amount owed for the purchased
dairy cons. Bank daimed a prior sea-
iy nerestinthe cons, mk andmk
proceeds.  Haake intoduced  evidence  thet
the Bank did naterforce the prior wik
fenconsentdause dfthe seauniy egree-
ment which meant that the Bank had
waied is secuiy nierest The 1l
jury agreed with Haake.

[Author's aside: The Bank dd notsue
the mik processor. Whie the case does
natsaywhytheBankdidnotsuethermik
processar, the fads show that the Bark
ddnotdamthe mk asafarm product
onthe EFS. Consequently, the mik pro-
essor Wes absouiely  proeded as a buyer
athemkfomthe Barksdamdued
7USC. §1631(d). The Bark couid only
ty © recover the proceeds of the mk
Haake had these proceeds]

Bank appealed to the Supreme Court
of Nebraska, arguing that the 1994
amendments meant that Haake could
notusetheBarksadionstoestabishan
implied waiver for payments to Haake.

The Bank argued that the 1994 amend-
ments applied to proceeds payments
Haake regardiess of whether thase pay-
ments oocurred before or after the 1994
amendments..

The Nebraska Supreme Court ruled
that the 1994 amendments were not
meantiobe appied rercedvely o pre-

1994 payments to Haake. Furthermore,
the Nebraska Supreme Court ruled that

the Nebraska 1994 amendments only
relaied o buyers of fam producss. The

Court decided that Haake was a.compet-

ing seaured party, nat a buyer. Conse-
quenty, the Court rued thet the 1994
amendmernis dd notapply atal o this
case between two competing secured
aedios.

The Nebraska Supreme Court addi-
tionaly ruled thet prior Nebradka case
law alowed Haake to infroduce the im-
pied waiver evidence because thet case

awnwessivaldiormonbuyersafam
proouds. The Court rued thet the jury

hed coredy rmumed aveda for Hadke
onthe evidence. The Coutafimed the

Juy verdat for Heale.

The Nebraska Supreme Courts dec
u=e the defense of implied walver in a
oy dgoue sasgnicantand su-

g dedaon

The Nebraska Supreme Court is cor-
redt n is uing tret the 1994 amend
mens appled only © buyers of fam
procuds. Therefore, the Coutis comect
nisingthatasbetweentvosecured
parties the 1994 amendments were not
relevantiothis priory dspute between
two competing secured parties.

With the issue of the 1994 amend-
mens coredy  resoved,  commeda  code
lawyers would have thought that the
i5sUe of prioy between competing se-
oued pates B oy an ise o te
Aide9pitynies haherwads
commercal lawyers reading this fact
pattem would have thought that the
dedidingissuewouidbewhetherHaake's
PMSI in the coas would extend 1o the
procuas of the cons ghe mil) and, |
extended, had Haake taken the neces-
sary sieps 0 have his § 9312(4) PMS|
mnplreBarksflstmrreseany

Seq CizensSavingsBark,
HaM<e;evMﬂer ,515NW2d 7 (lona,
1994). The dedsion of the Nebraska
Suprerme Court that the doctine of im-
pledwever gopes asoin iy ds
putes between competing secured par-
fies causes a major attude adiustment
inthe thinking of commercial wwers.

—Drew L Kershen, Professor of Lawy,

The University of Okiahoma, Norman,

OK

Eecr axctr ansf e

The federal govemment was moving to
mens o recele them by diedt dec
tronicdeposisinpabankacoount Ths
hasbeenreversed Whie parsonswilbe
encouragedipusededroniciundstrans-
fers, people now have a choice and can
il receive payments by mal (n most
cases). To have a doce, honever, in
some cases one may need o apply fora
valerbaoninuebreosveaded i
depends onthe particuiar agency. ffone

eder alpa yments

is receiving govemment payments, one
needstocheckwihtheparticularagency
todeterminehowthatagencywilhandie
payments.

—James B. Dean, Denver, CO

NEW Y ORK/@ntinued from page 4
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SEED LAW/Cont. from page 3 variely or hybid © perfom as Bbeled Cardina Siate Universty, one fomthe
cannat be investigaied afer hanvest A North Cardiina Seedsmen's Association,
cehe damages n exess of seed and pant fyEed$000s required foreach onefamernatassodated wihseedpro-
ingooss These Seps are dsaussed be- complaint and a copy of the complaint dudion or sales, and one represerniaive
ow. mustbe sentio the desler by regsiered d the Nath Carolina Department of
aaidmdateimediy Agriculiure and Consumer Services. The
Arbitration requested by the buyer Within ten days of receving the com- Boad Wl thoroughly investigaie the
Whenabuyer believes that purchased planthededermustieanansiver and complaint and natify the Commissioner
sk fdbpaiomasbbded o war- malacopydfitheansieriothebuyerby d te  findings. Thededsionandrecom+
ranted he or she shal make a swon iegsered aroaiied mel mendationoftheBoardare bdg od
complaintagainstthe dealerfrom whom parties i the extentagreed upon subse-
the seeds were purchased. A swom com- Investigation requested by a dealer qetoteig of the compart
pEtassd AnydeglerwhohasreceMe natice ofa Ifthe seed company does nat partic-
Detais rekied D he purchese ofhe compkit, elher aly o in wiing, peie in abiraion and o arbiraion
seed (desler name, daie the seed were maysetiewihthebuyerdredyormay siatement is prinied on the beg:
purchased); request an investigation by the Seed The buyer may fie a complaint and
The purchased cop, variety or hybrid Board Afing fee of$100005 dherged requestinvestigationby the Seed Board,
name and seed lot number; and  the desler must send a copy o the but nether the buyer nor the dealer s
The exact complaint about the seed; request to the buyer by registered bound by the deasion or recommenda-
and aoatiied mal The buyer may fle an fonafthe Boad
Damages susiained or expected o be answer with the Commissioner of Agi The buyer mayteke legd adion  against
susiained because of seed deeges cultiure and Consumer Senvices within the seed company without fing a com-
The daimmustbe fledwiththe Com- endas der et of te dedss plaintwih the Seed Board,
missoner nime o alow ingpedion 0 f complaint. —Jan Spears, Pofessor, Depart
the seed andor fed in quesion. This mertof Crop Scence, and Ted
meansassoonaspassbe dierrepad> Seed Board Investigations Feishars, Extension Atomey, Depart
Emisnaiced fhedeimisieiedioa The Commissioner will refer com- ment of Agncutral & Resource
por sard camat be invesigaied | plints o the Seed Board. The Board Economics, NC. Siate Universily.
the field hes been repanied. A dam conssisoffvemembers:tvofromNarth
iebied piue dahatidcedeart
Famil yimied par tner ships—pr esertiner  estsLEs
Thesedion2036andsedion 2038issues eimnaing valaion  dsoouis on siods, court dedsions or subsequent Congres-
d Bowgren and Swain (Someimes re- bonds funds,andinvesimentsinsidecfa soral change seems kely.
ferred 10 as Moody) linais Land Trust famiy imied partnership. Hs et —PaulA Meitts, Attomey at Law,
cases seemingy have the poiental proposalforthe Year 2000 Budgetraises Bloomington, IL
gloeibdeaessaswd eg, $1 bilion between 1999 and 2003 by
Family Limited Partnerships. Proposed eiminating valuation discounts exoept
“Iluciary” legisiation is being heard by wih reierence o an ‘adive trade or
theSenate JudidaryCommiteeonMarch busiess” The imied parmesship i+ CrbeeCitr
3¢ hSpingfied Bventhoughthelegs: eess rboh gtand esaetaxpur- . .
bionskelobeeradedinoante poses areval edatapoporiiordlshare AgodueLavSympeEm
flcayregorhissaea aed o te et &t vde o te ely hodg By 211988 GaonQyKaressrbaim
o problem aress in the Bowgren and  resdymakeiableasseisienacedind TqisitceReporgemoe g )
Swain  dedsions. The ‘mao” hurde lawheimpactongiingshouidbeneg- Hrl); Femimoetax (R, Nl Hrl); Ayiadtud
seTsblenithgaslinbSec bk temanhibagirese e AR MO BTy
fon 2088 or perhaps the inemal incon- i Pegit i Ees\\eblareeey
sstendesbetweenthelawandthereg- slesswhen eapayerdes | o altud reddimsavice(M Fares Brie); Bec
HOrsIEATy D et ot ervison poteril gibion as exc Diiglesat Rdiini)
Owrtelstoope dfyears e RS empiing previously Greted iy im- Sporened by, Kerees S Unedy/Suten
Seems D be @G “noompee’ gis ied pamerships fom the esiae Rdrs
anduureinterest gitargumentswin related issues. Some understanding can Fanoerel/Es2IsL
increasing reguiarity. In TAM 9751003, be gained by remembering “corporate
forexample, the RS held thetawidow's freezes” and Chapter 14 changes. .
gt of Imied paehp ineress b Professonal Tiusiees in Chicago, for mai
thity-ve famly memberswere nat ek example, report being overwhelmed by N Ew €- . I addr &5
gbe for the $10000 amel ‘presert’ requests of handicapped and norhandk Peaseroetedanenteedose.
st gitaxexd.son under Sedion capped expayers alke aeaing famly mail address: the new address is
2503(b). Among other things, a imieed imied patershios soely © oben a igmocommick@teacher.esod.com. In addi
parnerhadorightowihdrawcapial dsoourton he sockand bond portiolo fion, fyouhavecomespondedwihmey
wresshe assined hisenie cpi i+ onned. Itis doubiud thet the Congres- emalinthepesi peesesendmeashort
erestand the imieed pertner coud not sonal Budget Ofioe took the magriide message so thet | can reestabish my
o, assiy) or encumber b paer of s pueh b acoourt in esiimaing former adkess book Having suffered a
ships interest, any atiempt being “void te net fcdl reenLe inoeese asx0G- herddskazsh dentesnmyend
abinifo.” See aksn TAM 9131006, address book are gone! Thanks.

President Ciinton has again proposed

ated wih eiminating the disourt on
thistype ofproperty. Etheruniavorable

—Linda Grim McCormick, editor
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