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INTRODUCTION

Approximately one-half of the sediment entering streams, rivers, and
lakes stems from soil erosion on agricultural cropland.! The Soil Conserva-

*  General Anomey, Natural Resource Economics Division, Economic Research Service,
U.S. Department of Agriculture; and Lecturer, University of Wisconsin Law School, Madison,
Wisconsin, B.S., 1954, LL.B, 1958, and M.5., 1961, University of Wisconsin-Madison. Member of
the State Bar of Wisconsin.

1. US, Councic oN ENVIRONMENTAL QUALITY, ENVIRONMENTAL QUALITY—THE ELEV-
ENTH ANMUaL REPORT oF THE CoUNciL on ENVIRONMENTAL QuaLrry 133 (1980) [hereinafter
cited as ELEVENTH ANNUAL REPORT]. See Hines, Agriculture: The Unseen Foe in the War on
FPollurion, 55 CorNELL L, REv. 740, 754 (1970) [hereinafler cited as Agricwlture: The Linseen Foel,
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tion Service (SCS) estimates a national average loss of about 3.8 billion tons
of soil from water-induced sheet and rill erosion.? Precipitation runoff,
when exposed to various types of agricultural land use activity, carries bac-
teria, nutrients, chemical residues, pesticides, animal wastes, and other pol-
lutants along with the sediment into lakes, rivers, streams, and
groundwaters.” Land use patterns are usually more important in determin-
ing soil losses through erosion than are all the natural factors influencing
erosion.”

Property tax incentives may be a new approach for promoting farmer
participation in conservation programs to control soil erosion if methods can
be found to overcome the rigid restrictions placed on property taxation by
the uniformity clauses in state constitutions.” Almost all state constitutions
require that taxes levied on real property be “uniform and equal.”® Several
methods are available to overcome the uniformity restrictions to permit
property tax incentives for soil conservation programs depending upon the
state. Some methods would require constitutional amendments, while
others would only require amending statutes to permit an adjustment in as-
sessed values or tax rates applied to those values as an incentive for initiat-
ing conservation programs. Still another method would be to amend
existing farm, forest, and open space lands preservation statutes to require
establishing and maintaining soil conservation programs as a prerequisite
for permitting landowners to take advantage of differential or use-value
assessment.

This article describes how constitutional uniformity clauses can be
overcome to permit property tax incentives for implementing soil conserva-
tion programs on agricultural, forest, and open space lands. First, the article
describes the need for and problems concerned with property lax incentives
to initiate conservation programs, restrictions imposed on property taxing
powers by the various constitutional uniformity clauses, methods of over-
coming those constitutional restrictions, and the various types of property
tax incentives available that may be combined with the methods of over-

2. ELEVENTH ANMNUAL REPORT, JUpra note 1, at 133, See U.S. DEFT OF AGRICULTURE, A
MaTionaL PROGRAM FOR SOIL AND WaTeR CONSERVATION: 1982 FiINAL PROGRAM REPORT AND
ENVIRONMENTAL [IMPACT STATEMENT 7-11 (1982) [hereinafter cited as MaTionNal PROGRAM] for
further discussion of soil losses through erosion.

3. Mote, A Procedural Framework for Implementing Nonpoini Source Water Follution Control
in fowa, 63 lowa L. Rev. 184 (1977) [hercinafler cited as Note, Barer Pollution Control in fowal.
See US. CounciL oN ENVIRONMENTAL QUALITY, ENVIRONMENTAL QUALITY—THE NINTH AN-
MuUaL REPORT OF THE CoOUNCIL ON ENVIRONMENTAL QuaLiTy 122 (1978),

4, See generally, Agriculture: The Unseen Foe, supra note |, See also Hines & Schaniz,
Tmproving Warer Quality Regularion in fowa, 57 lowa L. Rev. 231, 368-72 (1971) [hercinafter cited
as fmproving Warer Quality Regwlation]; Wote, Warter Pollution in Jowa, supra note 3 for discussion
of problems concerned with agricultural pollutants, particularly those dealing with soil erosion and
sediment.

5. Myers, Open Space Taxation and State Constitutions, 33 Vano. L. Rev. 837, 841 (1980)
[hereinafter cited as Open Space Taxation]. For a comprehensive discussion of the state constitu-
tional uniformity clause restricting taxing powers, see W. NEWHOUSE, J&., CONSTITUTIONAL Uni-
FORMITY AND EQUALITY IN STATE TAXATION (1959).

6. See MEWHOUSE, supra note 5, at 9-11
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coming the constitutional restrictions to provide favorable tax treatment to
those initiating conservation programs. The article next details each method
of overcoming the various constitutional uniformity clause restrictions, the
type of property tax incentives that may be implemented under each
method, and how those incentives may be implemented. Each state has stat-
utes giving favorable tax treatment to certain types of property and these
statutes may be used in many instances as examples of finding a constitu-
tional method for providing favorable tax treatment to promote participa-
tion in soil conservation programs.

I. NEEDS AND PROBLEMS OF PROPERTY Tax INCENTIVES FOR SOIL
CONSERVATION PROGRAMS

Soil losses from erosion seriously affect the productive capacity of agri-
cultural land;’ therefore, “[a]griculture’s principal concern in controlling soil
erosion has been to ensure that soil losses do not impair productivity of land
under cultivation.””® Demand for less turbid water for recreation use, plus
the realization that soil erosion plays the major role in transporting nutrients
and pesticides to waterways, have caused a reexamination of soil manage-
ment policy.” Conservation programs are designed to conserve soil re-
sources and to prevent and control runoff and soil erosion. These programs
may involve the construction of structures such as terraces, sediment traps,
ponds, and diversions; observance of cultivation practices such as contour
plowing, no-tillage and minimum tillage row-cropping systems, and strip-
cropping; planting grass and trees; and retirement of highly erosive areas
from cultivation.'” Various structures and practices may be used singly or in
combination with each other.

“The obstacle to developing an effective sediment control program has
been the absence of an institutional structure capable of requiring individual
landowners to employ the necessary soil conservation measures.”'' Al-
though a substantial nationwide program for the prevention of soil erosion
has existed for over forty years,'* very little has been done to adopt land use

7. ELEVENTH ANNUAL REPORT, sprg note 1, at 133, See Walker & Young, A4 Perspeciive
that Fechnology may not Ease the Vuinerability of U8, Agriculiure to Erosion, in PERSPECTIVE ON
THE VULNERABILITY OF U8, AGRICULTURE TO 30IL EROSION: AN ORGANIZED SYMPOSIUM 19-31
{LLS. Dep't of Agric., Econ. Research Service, NRE Staff Rep. No. AGESE30315, 1983) for further
discussion on loss of productivity.

8, Agriculture: The Unseen Foe, supra note 1, al 754, Sece Ferpuson, Mation-wide Erosion Con-
trol: Soil Conservation Districis and the Power of Land- Use Regulation, 34 lowa L. REv. 166 (1949)
[hereinafter cited as Narlon-wide Erosion Controf] for a discussion of the creation of the Soil Con-
servation Service and enactment of state legistation enabling the cstablishment of soil conservation
districts and their role in conserving soil resources and preventing and controlling erosion.

9. See Browning & Heinemann, Forkshop Session—Sediment as a Warer Polfutant, in AGRI-
CULTURAL PRACTICES AND WaATER QUALITY 46, 47-48, 52 (T. Willrich & G. Smith ed. 1970).

10, See gemerally, U8, ENVIROMMENTAL PROTECTION AGEnCY, EPA-430,/9-73-015, METH-
oDS AND PRACTICES FOR CONTROLLING WATER POLLUTION FROM AGRICULTURAL NONPOINT
Sources (1973 M. PoweLL, W. WINTER, & W, BopwiTcH, COMMUNITY ACTION GUIDEROOK
FOR S0IL EROSION AND SEDIMENT ConNTROL (Mat'l Ass'n of Counties Research Foundation 1970).

11. Fmproving Warer Quality Regularion, supra note 4, at 369,

12, See Nation-wide Erosion Control, supra note B, at 166-73.
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regulations to control erosion.'* Soil conservation programs have been ac-
complished primarily through farmers’ voluntary initiative prompted by the
educational activities of the soil and water conservation districts and county
extension system.'*

Even though the districts play a significant role in implementing soil
conservation programs, they are virtually helpless without the services pro-
vided by SCS and the Agricultural Stabilization and Conservation Service
(ASCS). SCS provides technical assistance for planning and applying land
treatment practice within the districts and for individual landowners. Dis-
tricts enter into a series of memorandums of understanding with SCS in
which SCS promises the technical assistance of at least one staff member per
district and the district promises to formulate plans and to require cooperat-
ing farmers to sign written agreements specifying their obligations.'*

The Rural Environmental Assistance Program (REAP), formerly the
Agricultural Conservation Program (ACP), is administered by ASCS to pro-
vide financial assistance to carry out soil conservation programs for individ-
ual farmers.'® If funds are available REAP will usually pay up to 50% of the
cost for implementing most land treatment practices which are suggested in
the SCS farm conservation plans with a maximum amount of $3,500 annu-
ally per farmer.

Thus, any success the soil and water conservation districts and SCS

may have in implementing soil conservation programs is highly depen-

dent on the availability of REAP cost-sharing funds to the landowners
involved. Without such funding the individual landowner would have

to pay the full cost for the construction of terraces and other structures

and the implementation of other land treatment practices."’

New incentives are needed to encourage soil conservation programs.
While the voluntary approach to erosion control has achieved significant
results, the pool of landowners who can be induced to act by offers of techni-
cal and traditional financial cost-share assistance may now have been ex-
hausted after forty years of operation.'® A survey conducted by USDA’s
Natural Resource Economics Division among landowners and operators in

13. Fcr states adopling mandatory regulations to control soil loss through erosion, see, e.g.,
ILL. ANM, STAT, ch. 5, §8 111(8), 1333 138,5-.10 (Smith-Hurd Supp. 1983-1984); lowa CoDE ANN
§5 467A42-.53 (West 1971 & Supp. 1983-1984); Onio REv. CobpE ANN, § 151530 (amended and
renumbered as § 1511.02) (Page Supp. 1962), S.D.C.L. §§ 38-8A-1 10 -21 (1977 & Supp. 1983). For
a damllﬂ-lid discussion of regulatory methods, see Note, Water Pollution Control in fowa, supra note
3om

14. See Contemporary Studies Project: fmpacr of Local Governmemt Units on Warer Qualiy
Controf, 56 lowa L. Rev. 804, 850 n.542 {1971) [hereinafter cited as Convemperary Studies m_fccij

15, fd at 891, See alre W. DAVEY, COMNSERVATION DISTRICTS aND 208 WaTER QUALITY
MaNAGEMENT 204-06, 210-11 (U.S. Environmental Protection Agency & Nart'l Ass'n of Conserva-
tion Diistricts, 1977) (copies of the memorandums of understanding between SCS and the soil and
waler conservation districts).

16, The Agncultural Conservation Program was authorized by a 1936 amendment to the Soil
Conservation and Domestic Allotment Act of 1936, 49 Stat. 1148 (1936), 16 U.5.C. § 590h (1976 &
Supp. V 1981).

17. Contemporary Studies Profecy, supra note 14, at 891-92,

18, fmproving Warer Quality Regulation, supra note 4, at 369-70.
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the Maple Creek Watershed in northeast Nebraska regarding their partici-
pation in soil erosion control programs found that one-third of the operators
indicating that soil erosion problems existed on their farms stated that they
were unwilling to adopt additional conservation practices.'” Lack of cost-
sharing was found to be the greatest reason for unwillingness to implement
conservation programs.’® About one-half of the owners and operators in the
survey preferred increased REAP cost-sharing as a method of encouraging
more conservation practices on their land and about one-fifth wanted tax
credits as a means of sharing the cost of conservation practices.”’ REAP
cost-share financial assistance has about reached its limit, hence, the reason
for examining other means of financial assistance, such as property tax
incentives.

The use of property tax incentives for promoting participation in soil
conservation programs poses two problems. First, to be economically via-
ble, such incentives must be sufficient to reimburse the landowners for their
additional net expenses in establishing soil conservation programs. Second,
if the incentives are sufficient to encourage landowners to establish pro-
grams, the amount of the reduction in tax receipts may be deemed too costly
and burdensome for local governments. Reduction of the tax base of the
taxing jurisdiction, thereby reducing local government revenue in the area
and shifting the tax burden to other landowners, is the side effect of property
tax incentives for conservation programs.*> The seriousness of these side
effects will depend to some extent upon the local government’s reliance on
property taxes as a source of revenue.”” Studies conducted in some states
adopting statutes allowing differential assessment of farm, forest, and open
space lands have not indicated substantial reductions in the tax base® or
major shifts in the tax burden to other landowners.>* Some states provide
state aid to local governments or school districts to partially reimburse the
local jurisdictions for the revenue they lose when farm or open space land is

19. H. Hoover & M. WuTaLa, OPERATOR AND LANDLORD PARTICIPATION IN S0IL EROSION
CONTROL IN THE MAPLE CREEK WATERSHED IN NORTHEAST NEBRASKA 45-46 (U.S. Dep' of
Agriculture, ESCS S1aff Report NRED E0-4, 1980).

20. fd at 55,

21, fd at 33,

22. See Lapping, Bevins, & Herbers, Differeniial Assessment and Other Technigies to Preserve
Mirsouris Farmionds, 42 Mo. L. Rev. 369, 386-87 (1977) [hercinafler cited as Difereniial
Assersment).

23. See Currier, Exploring the Role of Taxation in The Land Use Planning Process, 51 Inp. L1
27, 44 (1975) (states that there is a great disparity among states as to how much property tax is
relied upon as a revenue source, ranging in 1973 from 14.8% of total receipls in Alabama to 59.1%
of total receipts in Mew Hampshire).

24, See T. HADY & A. S5180LD STATE PROGRAMS FOR THE DIFFERENTIAL ASSESSMENT OF
FarM aND OPeN Spacik Lanps, 13 (U.S. Dep't of Agriculture AER No. 256, 1974) [hereinafter
cited as Hapy & SisoLp]).

25, See, Differential Assessmeni, supra note 22, at 387, Fellows, Fhe fmpact of Public Act 490
ort Agriculture and Open Space in Connecticut, iIn PROCEEDINGS OF THE SEMINAR ON TAXATION OF
AGRICULTURAL aND OTHER OPEN LanD 48, 52-53 (Mich. 51. U. Coop. Ext. Serv., 19713 Garrison,
Problems and Impace of the New Jersey Farmland Assessment Act of 1964, in PROCEEDINGS OF THE
SEMINAR ON TAXATION OF AGRICULTURAL AND OTHER OPEN Lanp 35, 46 (Mich. St U. Coop.
Ext. Serv.,, 1971).
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differentially assessed and to finance the administrative cost of such
programs,®

Any property tax incentives enacted by state legislatures should at least
be sufficient to offset any increase in assessed value of land due to the imple-
mentation of a soil conservation program if the land remains in agricultural,
forestry, or open space use. Landowners should be expected to pay an in-
crease in property taxes if the installation of a conservation structure re-
sulted in, for example, a recreational lake that serves as the basis for a
residential development. Some soil conservation programs could be an im-
provement 1o land. Land upon which such conservation practices or struc-
tures are established may be more valuable than land without such practices
and structures and therefore have a higher assessed value. Landowners im-
plementing conservation practices or establishing structures may find them-
selves paying higher property taxes than those landowners doing nothing.
Without property tax incentives, a disincentive may exist for implementing
soil conservation programs.

District conservationists employed by SCS at the county level through a
memorandum of understanding with the soil and water conservation dis-
tricts can assist in determining compliance with conservation programs and
clarify eligibility for tax incentives to the local taxing jurisdiction. REAP
cost-share funds to assist farmers in implementing a soil conservation pro-
gram can be used in conjunction with property tax incentives.

II. UNIFORMITY RESTRICTIONS ON PROPERTY TAXATION

Constitutions in forty-three states have some type of uniformity clause
that could pose possible restrictions on legislatures giving favorable tax
treatment to certain properties for implementing soil conservation pro-
grams.”” Several state constitutions, however, have traditionally allowed
classification of subject®® or property,® but required uniformity within the
same class. A 1939 study conducted by Newhouse revealed nine types of
basic constitutional “uniformity clauses” relating to property taxation.®

26. See, eg., CaL. Gov't CoDE §§ 16140-16153 (West 1980 & Supp. 1983); CaL. Gov't CODE
§ 51283.1(e) (West 1983); ME. REV. STAT. Ann. tit. 36 § 578 (Supp. 1982-1983), N.Y. Acric. &
METs. Law § 305(1)e) (McKinney Supp. 1982-1983).

17. See NEWHOUSE, supra note 5, at 3, 10-11, 47-48, 591-594, 771-815. See id a1 9-11 for a
classification of the various types of uniformity clauses. Alaska, Connecticut, Hawaii, lowa, and
MNew York do not have uniformity clavses in their constitutions. £ at 3, 11, 48, 595-600. The
Alaska Constitution only provides, for example, that assessment standards are prescribed by law.
Araska ConsT. ant. IX, § 3. Rhode Island and Vermont constitutions have “uniformity clauses™
that only provide for a fair distribution of povernmental expenses. R.I. CownsT, art. I, §2; V1.
ConsT. ch. 1, ant. 9.

28. Covo. Const. art. X, § 3; Dev. Const, an. VIIL, § | (1897); Ga. ConsT. art. VIL § 1,1 3;
Ipano ConsT. art. VII, § 5, La. ConsT. ant. X, § I; Minn. Const. art. 1X, § 1; Mo. ConsT, an.. X,
§ 3; MonT. ConsT, art, X1I, § 11; N.M, Const. ant. VIIL § 1; Okea, CowsT. art. X, § 5, On.
ConsT, an. [, § 32; Pa. ConsT. ant. IX, § I; Va. Cownst. art. X111, § 168,

29, Amiz. ConsT. art. [X, § 1; Ky. Const. § 171, Mp. Const. DecL. oF RIGHTS ant. 15; N.C.
ConsT, art. ¥, § 3, N.D. Const. ant. X1, §176; 5.D. Cowst. art. VI, § 17, an. X1, § 2: Wash,
Cowst. an. VLI, § 1.

30. NEwHOUSE, supra nole 5, at 9-11. Ewen though many state constitutions have been
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The distinguishing characteristics of the clauses relate 10 the manner in
which the words “uniform” and “equal” are used. The nine types of clauses
provide for uniformity in the following ways: (1) property shall be taxed
according to its value;*' (2) property shall be taxed in proportion to its
value;* (3) the legislature may impose proportional and reasonable assess-
ments, rates, and taxes upon all persons and estates within the state;™
{4) there shall be a uniform rule of taxation;?® (5) taxation of property shall
be equal and uniform;** (6) the legislature shall provide by law for a uni-
form and equal rate of assessment and taxation;*® (7) taxes shall be uniform
upon the same class of subjects;*” (8) taxes shall be uniform upon the same
class of property;** and (9) there shall be a fair distribution of governmental
expenses.’® Five states; Alaska, Connecticut, Hawaii, lowa, and New York;
do not have uniformity clauses pertaining to property taxation.*’

These rigid uniformity provisions mandating equal tax treatment
within a particular taxing jurisdiction were originally designed 1o prevent
legislative abuses of the taxing power, by demanding that all property be
taxed equally and at its true or full value,*' and to insure against inequitable
apportionment of the government tax burden.*? In addition to the uniform-
ity clauses seldom being identical, state court interpretation of them are
many and varied.** Therefore, an analysis is necessary in each state 1o de-
termine the difficulties that may be confronted when using property tax in-
centives to promote soil conservation programs.

Uniformity clauses involve three potential restrictions on the exercise of
legislative power to tax real property. These three limitations must be ana-
lyzed separately because they impose significantly different restrictions and

amended to permit differential assessment of farm, forest, and open space lands, the basic uniform-
ity provisions remain the same; the differential assessment amendments merely provided excep-
tions to the wniformity clauses,

31, See, eg, ARK. CONST. art, XV, §8 3, 6; ME. ConsT. an. IX, § 8 Tewnn, ConsT. art. 1L
§ 28

32, See, eg, ALa. ConsT. art. X1, § 211; Cav. ConsT. art. XHL § 1: IL, ConsT. art. IX, § |
Mep. Const, ant. V1IL § 1.

33. See, eg, Mass. ConsT. pu. 1L, ch. 1, § 1, art. 4; N.H. ConsT. pt. 11, arnt. 5.

34, See, eg, MicH. ConsT. art. X, § 3; N.J. Cowst. art, VIIIL, § 1, I; Omo Cowst. ant. X1,
§ 2, Wis. ConsT. art. VIIL § L

35. See, eg., Miss, ConsT. ant. 4, § 112; TEX. ConsT. art. VIIL § 1I; W. Va. ConsT. art. X, § I;
Wyo, ConsT. art. [, § 28, an. XV, § 11.

36. See eg, FLa. Const. ant. V1L, § 2; InD. ConsT. art. X, § |; Kan, ConsT. art. XL, § 1; NEV.
Const. art. X, § 1; 5.C. Const. ant. X, § 1, Utan ConsT. art. XIIL § 3.

37, See supra note 29, .

38, See supra note 30.

39 R.L CownsT, an. 1, § 2; V1. ConsT. ch. |, an. &

40, See supra nole 28, :

4l. See Open Space Taxation, supra nole 5, al 838, NEWHOUSE, supra note 3, at 609-42; Mat-
thews, The Funciton of Constimutional Provisions Requiring Uniformigy in Taxation, 38 Ky, L.J. 31,
39-46 (1949) [hereinafter cited as The Funcrion @fegmt#urfanaf Provisions ],

42. See, eg, Idaho Tel. Co. v. Baird, 91 Idaho 425, 429, 423 P.2d 337, 341 (1967); American
Mart'l Ins. Co. v. Board of Supervisors, 303 So. 2d 457, 459 (Miss, 1974); Switz v. Kingsley, 37 N.J.
566, 574-79, 182 A.2d B41, 843-44 (1962). See alse Mycrs, The Legal dspects of Agricultural Dis-
tricting , 55 1D, LJ. 1, 10 (1979) [hereinafier cited as The Legal Aspects of Agriculiiral Disiricting].
See penerally, The Function of Conseituvional Provivions, supra note 41, at 51-54.

43, See The Legal Aspects of Agricufrural Districting, supra note 42, at 10
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each has a bearing on the type of tax incentive that may be implemented for
soil conservation programs* The first restriction involves the uniformity
required in taxing the property itself, which concerns the degree to which
state legislatures are free to pick and choose among classes of property for
taxation. This restriction is essentially a question of *“universality” and in-
volves whether all classes of property within a taxing authority’s territory
must be selected for taxation imposed by that authority or whether the con-
stitution permits the legislature to exempt certain classes of property com-
pletely from taxation. A requirement of “universality of taxation” exists if
all property must be selected for taxation and no property is exempt unless it
is expressly designated as exemptible in the constitution.*®

Universality requirements may be derived from the basic clause in the
constitution applicable to uniformity of taxation or a clause other than the
basic uniformity clause. The exemption of any real property other than that
specifically designated as exempt in the basic uniformity clause is prohib-
ited, for example, in the Tennessee and West Virginia constitutions.*®
Universality of taxation is derived from specific exemptions in both the basic
uniformity clause and other clauses specifying exemptions in the Arkansas
and Nevada constitutions.®” Only specific real property designated as ex-
empt in a clause other than the basic uniformity clause may be exempted
from taxation, for example, in Florida,*® Illinois,** South Carolina,* South

44, MEWHOUSE, ruprg note 3, at 6-8, 650-74; Note, The Uniformity Clause, Assessment Freeze
Faws, and Urban Renewal: A Crivical Flew, 1965 Wis. L. Rev. 885, 889-90 [hereinafier cited as
Note, Uniformity Clause].

45. NEWHOUSE, supra note 5, at 607; Note, Unifermity Clause, supra note 44, at 890,

46, Tewn, ConsT. art. [1, § 28 (See Cumberland Univ. v. Golladay, 152 Tenn. B2, 86, 274
S'W. 536, 537 (1924) (the legislature is withouwt power 10 grant tax exemptions contrary to the
express mandate of the constitution and that the requirement of the constitution is imperative that
all property except that mentioned shall be taxed)), W. Va. CONST. art. X, § 1. (See State ex red
County Court v. Demus, 148 W, Va, 398, 404, 133 5.E.2d 352, 357 (1964) (the constitution gives
authority to the legislature to exempt all property falling within those categories specified in the
constitution)).

47. Arx. Cownst. arl. XV, §§ 5(a), 6; Nev, ConsT. art, VIIL §2, an, X, § 1.

ARk, ConsT, an, XVI, § 5 is the basic uniformity clause. ARK, CONST. art. XV1, § 6 provides
that all laws exempting property from taxation other than as provided in the constitution are void.
See Ark. ConsT. amends 12 (exempling capital investment in textile mills for seven years); 22
(exempting homesteads); and 27 (exempting new manufacturing establishments). See Tedford v.
Vaulx, 183 Ark. 240, 242, 35 5. W.2d 346, 347 (1931}, holding that the legislature does not have the
power to exempt property from taxation unless the property came within the exemption mentioned
in the constitution.

Nev. CowsT. art. YIIL § 2, ant. X, § 1. Nev. Const. art. X, § 1 is the basic uniformity clause.
Both clauses exempt specific property. See State v. Wells Fargo & Co., 38 Nev. 505, 529, 150 P,
836, Hl;dﬂ? 15) holding that the constitution authorizes the taxation of all propeny not specifically
exempted.

48, Fra. Const. art. VIL, § 3 (lists exemptions). Fra. Cowst. art. VIL § 2 is the basic uni-
formity clause. See Am Fi Inv, Corp. v. Kinney, 360 So. 2d 4135, 416 (Fla. 1978) (holding that the
constitution requires that all property used for private purposes bear its first share of the tax burden
with cenain exemptions specifically enumerated in the constitution); Volusia County v. Daytona
Beach Racing & Recreational Facilities Dist., 341 So. 2d 498, 502 (Fla. 1976) (holding all property
is subject 1o taxation unless expressly exempt).

49, L. Const. art. IX, § 6 (provides legislature may exempt from taxation only property
listed). IoL. Const. art. [X, § 4(a) is the basic uniformity clause.

50. 5.C. ConsT. art. X, § 1 is the basic uniformity clause. 5.C. CoNsT. art. X, § 3 does specifi-
cally exempt air, noise, and water pollution control equipment and facilities from property taxa-
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Dakota,”" and Utah.*? Legislatures have the discretion to exempt certain
classes of property completely from taxation under some state constitutions,
while in other instances courts have interpreted the uniformity clauses not to
contain a rule of universality. “Universality of taxation™ is not required in,
for example, Alabama,** Maine,** New Hampshire,** Wisconsin,*® and Wy-
oming.*” Consideration must be given to universality requirements in deter-
mining the types of property tax incentives available to farmers for
implementing soil conservation programs. It may be possible to consider
conservation structures improvements to land in those states without a
universality requirement and exempting the improvements from taxation
without a constitutional amendment. :

The second restriction concerns the uniformity required for the effective
rate of property taxation, which is a combination of the assessed value and
tax rate on that assessed value. Once the taxable property valuation is ascer-
tained, two questions arise as to the legislative power to deal with that prop-
erty: (1) may the ratio of assessed valuation, that is, the percentage of actual
value at which the property is entered on the tax rolls, be varied from class
to class even though the rate of taxation imposed on all classes is uniform;
and (2) may different rates of taxation be imposed on the various classes of
property even when the assessed valuation of the property is determined by

tion. See Textile Hall Corp. v. Hill, 215 5.C, 262, 277, 54 S.E.2d 809, B15 {1947), holding that the
constitutional provision is largely a limitation on legislative powers in the matter of granting tax
exemptions. .

31. 8.D. ConsT, ant, X1, §§ 5. 6 provides for the property that is exempted from taxation and
5.D. Const. art. X1, § 7 states that all laws exempting property from Laxation other than that
enumerated in sections 5 and 6 are void. 5.D. Cowst. art. X1, § 7, an, XI, § 2 arc the basic uni-
formity clauses,

32. UraH ConsT. art. XIIL § 2 (all tangible propenty not exempt under this constitution is
taxed). Utan ConsT. art. X111, § 3 is the basic uniformity clause,

53. Avra. ConsT. am. IV, § 91, ant. XI, §§ 211, 217, amended by amend. 373 does not contain
any provision limiting exempt property to those listed, but rather provides for taxing all propenty
not exempt by law. See State v. Alabama Fuel & lron Co., 188 Ala. 487, 511-12, 66 So. 169, 176
(1914) which held that the legislature was empowered to exempt classes of property from the pen-
cral property lax if the exemptions constituted reasonable classes. Ava. ConsT. ant. XI, § 217,
ame by amend. 373 is the basic uniformity clause.

54, ME. ConsT. an, IX, § 8 does not provide for either mandatory or permissive exemption of
certain classes of property. The state supreme court has held that the constitution does not require
the legislature to impose taxes upon all real property within the state of whatever kind or o
whatever us¢ applicd. In re Opinion of the Justices, 102 Me. 517, 528, 66 A. 726, 727 (1907). ME.
COMNST. art, DCPES is the basic uniformity clause,

35. M.H. Const. p. 11, ant. 6 do¢s not provide for a requirement of universality either as to
selection or exemption. N.H. Const. pt_art. 5 is the basic uniformity clause, See In re Opinion of
the Justices, 95 N.H. 548, 550-51, 65 A.2d 700, T01 (1949) (property may be classified for the pur-
pose of exemption on the basis of use, purpose, or inherent characteristics, however, the excmplion
must be supported by a “just reason” test which is met when the public welfare is benefited. In re
Opinion of the Justices, 77 N.H. 611, 612, 93 A_ 311, 312 (1915) (holding the legislative has the
power to either select less than all propenty for taxation or by general law to provide for the exemp-
tion of classes).

56. Wis, ConsT. art. VIIL § | (West Supp. 1983-84) provides for exemptions of reasonable
classes of property. See alre Wis. Star. § 70.11 (West Supp. 1983-84) (property exempted from
taxation by legislature).

37, Wyo, ConsT. art. XV, § 12 lists exempt property, but provides further that the legislature
may by general law exempt additional property. Wvyo. ConsT. art. I, § 28, art. XV, § 11 are the
basic uniformity clauses.
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a uniform ratio between assessed and actual value? If the answer to both
guestions is negative, then there is a requirement for “absolute uniformity as
to effective rate;” and the uniformity requirement not only operates within
each class of taxable property, but requires that all classes be treated uni-
formly.*® Indiana and Mississippi are examples of “absolute uniformity”
states existing today.*® Several states had strict uniformity requirements un-
til the past few years, but have since then amended their constitutions to
allow special tax treatment to certain property by permitting differential as-
sessment of farmland and open space.®® Absolute uniformity requirements
must be taken into consideration to determine if adjustments can be made in
assessed value or tax rates applied to those assessed values as a method of
providing property tax incentives for soil conservation programs.

A third restriction involves the method of taxation, that is, whether the
uniformity clauses require that property be taxed only in accordance with its
value (ad valorem method) or permit a specific tax be levied upon the prop-
erty.®’ Constitutional uniformity clauses requiring that property be taxed
only by the ad valorem method exclude the possibility of imposing specific
taxes measured by other means, such as gross income from the property, as a
substitute for “value.”** Massachusetts,** New Hampshire,** Tennessee,**
Utah,*® and Wisconsin®” are examples of states requiring the ad valorem
method of taxing property. Property taxes need not be based on value, for
example, in Delaware,*® Michigan,*® and Minnesota.”™

Newhouse concluded in his 1959 study that twenty-two states, including
Idaho, whose constitution provided that taxes shall be uniform upon the

58 MNote, Unjformity Clause, ruprg note 44, at 890, See NEWHOUSE, supra note 5, at 7, 655-68,

59. Inp. Const. an. X, § I; Miss, Cowst. an. IV, §112. Ser Johnson v. Board of Park
Comm'rs, 202 [nd. 282, 290, 174 N.E_ 91, 94 (1930} (the same ratio of valuation and same percent-
age rate must be applied wo all property taxed by any one taxing authority of the state); Lavecchia
v. Vicksburg, 197 Miss. 860, 869, 20 So. 2d 831, #33 (1945) (the constitution requires assessed
valuation of a laxpayer's propery be equal and uniform with that of other property in the same
taxing jurisdiction).

6& See MEWHOUSE, rupra note 5, at 665, See afte Open State Taxation, supra note 5, al 837
n.3 (lists constitutional amendments in the past iwenty-five years permitting open space differential
assessment).

6], See MEWHOUSE, supra note 5, at 668-74,

62. See In re Oklahoma Nat'l Life Ins. Co., 68 Okla. 219, 225, 173 P. 376, 381 {1918).

63. Mass. ConsT. pt. 2, ch. |, § 1, art. 1V, Coomey v. Board of Assessors of Sandwich, 367
Mass, 836, 837, 329 N.E.2d 117, 119 {1975). See NEWHOUSE, supra note 5, at 174-75,

64. N.H. Cowst. pt. 2, art. 56 In re Opinion of the Justices, 117 N.H. 749, 755, 379 A 2d 782,
TES {1977).

65, TENN. CoNST, art. 2, § 28; Southern Express Co. v. Patterson, 122 Tenn. 279, 292-93, 123
5.W. 353, 356-57 (1909); Reelfool Lake Levee Dist v. Dawson, 97 Tenn. 151, 170-72, 36 §,W, 1041,
1043 (1896).

66, Utran ConsT, art. XII1, §§ 2-3; State ex ref Cunningham v. Thomas, 16 Utah 86, 89-90, 50
F. 615, 615-16 {1897).

67. Wis. ConsT. art. VIIL § I; State ex re/. Baker Mig. Co. v. City of Evansville, 261 Wis, 599,
608-10, 53 N, W.2d 795, 800-01 (1952),

68, See DEL, CowsT. art. VIIL, § |; Fitzsimmons v. McCorkle, 59 Del, 94, —, 214 A.2d 334,
319-40 (1965).

69, See MicH. ConsT, an, 1X, § 3 {provides for ad valorem taxation or an alternative means
of taxation on real property as determined by the legislature). See NEWHOUSE, supra nole 5, at
198-212.

70. See Minn. CowsT. art. X, § 1.
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same class of subjects,”’ had constitutional uniformity clauses interpreted to
require absolute uniformity.”® Seventeen of those states have since amended
their constitutions to provide for differential assessment of agricultural, for-
est, or open space lands.” Uniformity clauses in Michigan and New Jersey,
which provided that there shall be a uniform rule of taxation, have been
interpreted to allow certain classification of property.” Absolute uniformity
requirements, unaltered by differential assessment amendments, still exist
only in Idaho,”® Indiana,”® Mississippi,”” South Carolina,”® and Wyoming.™

Constitutional amendments to the uniformity clauses vary. A large
number of the amendments simply authorize use-value assessment for agri-
cultural, forest, or open space lands.*® Some jurisdictions, such as Alabama

71. lpano CownsT. an. VIL §§ 2, 5. See NEWHOUSE, supra note 5, at 660, 665,

72, NEWHOUSE, supra note 5, at 665, The states are Alabama, Arkansas, California, Florida,
Itlinois, ldaho, Indiana, Kansas, Maine, Massachuseus, Mississippi, Nebraska, Nevada, New
Hampshire, Ohio, South Carolina, Tennessee, Texas, Utah, West Virginia, Wisconsin, and Wyo-
ming, {d

?3-. ALa. Cowst. ant. X1, § 217, amended by art. X1 § 373, ARK, ConsT, art. XVI, §§ 5, 15;
CaL Cownst. art. XIIIL, § 8 FrLa. CowsT. art. VIL § 4{a); lii. CowsT. an. IX, § 4(b); Kan. ConsT.
art. X1, § 12; ME. ConsT. ant. IX, § B; Mass. ConsT. Articles of Amendmeny, art. 41 [§ 143], an, 99
[§ 245); Mep. CowsT, art, VIIL § 2; Nev, ConsT, ant, X, § 1; N.H, ConsT, pt. I1, an. 5-B; Ouio
ConsT. art 11, § 36; Tesw. Cowst. an. IL, § 26; Tex. Cowst. ant. VII1, § 1-d-1(a); UTaH ConsT,
art. XIII, § 3; W, Va, ConsT. art. VI, § 53; Wis. ConsT. art. VIIL § 1.

74, MicH. ConsT. ant. X, § 3; NJ. ConsT. ant. VIIL, § 1, § |. See NEWHOUSE, supra note 5, at
212-16, 218-21, 657.

In Michigan, absolute uniformity applics only to property taxed by the ad valorem method.
Specific laxes may be levied on some property and such taxes are required to be uniform only
within a class. MICH. ConsT. art. X, § 4. See Lucking v. People, 320 Mich. 495, 504, 31 N.W.2d
707, 711 (1948). When Michigan adopted its new constitution in 1964, the uniformity clause was
changed 1o permit the legislature to provide for alternative means of taxation of designated real
property, in lieu of general ad valorem taxation and taxes other than the ad valorem need only be
uniform within each class. Micu, Const. an. [X, §3.

Mew Jersey’s uniformity clause has been interpreted not to require absolute uniformity in
effective rates applicable to property taxed by any one taxing authority. See State Board of Asses-
sors v, State, 48 N LL. 146, 279-83, 4 A, 578, 584-87 (1886). An amendment to the constitution
permits differential assessment for agricultural lands. N.J. Cowst, ant. VIIL § L p 1(b).

75, One provision of the Idaho Constilution requires only that taxes be uniform upon the
same class of subjects within the territorial limits of a waxing jurisdiction and another requires that
the legislature provide such revenue as may be needed so that every person shall pay a tax in

roportion 1o the value of his or her property. Ipaxo Cowst. art. VIL §§ 2, 5. These provisions
an: been interpreted to prohibit classification of property for real estate tax purposes. Merris v,
Ada County, 100 Idaho 59, 66, 593 P.2d 394, 401 (1979); Idaho Tel. Co. v. Baird, 91 Idaho 415, 429,
423 P.2d 337, 341 (1967

76, IMp. ConsT. ant. X, § | provides for a uniform and equal rate of taxation. See The Legal
Aspecis of Agricultural Districting, supra note 42, at 11-12 (discusses the Indiana uniformity clause).

77. Muss. CowsT. art. IV, § 112 provides that taxation shall be uniform and proportionate 1o
value, Fee gemerally, Robertson, Problems of Valuation and Egualization in Misisnppis Ad
Falorem Tax Syseers, 48 Miss, LJ, 201, 230-35 (1977),

78. 5.C. Cownst. art. X, § | provides for uniform taxanon with cenain exceptions; however,
these exceptions do not include agriculiural, forest, or open space lands.

79. Wyo, Const. art, 1, § 28 provides for uniform and equal taxation,

80. See, ep , DEL. CownsT. an. VIIL § 1 (agricultural lands), FLa. Const. art. VIL, § 4(a) (agn-
cultural and noncommercial recreational lands), Ky, ConsT. § 1T2A (agriculwral and horticultural
lands); Mp. ConsT, DECL, OF RIGHTS, art, 43 (agricultural lands);, Mass, ConsT, Articles of
Amendment, art. 41 [§ 143] (wild or forest lands and lands retained in a natural state for the
preservation of wildlife and other natural resources and lands for recreational uses), art. 99 [§ 2435]
(agricultural and horticultural lands), Mes. ConsT, ant. VI, § 1 (agricultural and horticultural
lands); N.J. ConsT. art. VIIL, § 1 (agricultural and horticultural lands); N.J. ConsT. an. VIIL § 1,
1 L(b) (agncultural and horticultural lands);, Omio Cowst, art. 11, § 36 (agricultural and forestry
lands), Utan ConsT. art, XIIIL § 3 (agricultural lands); WasH. Const. ant. VI § 11 (agricublural
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and Tennessee, set up elaborate classification schemes that assign different
rates of taxation for certain classes of real property.®' Other states simply
grant certain landowners partial relief from property taxation.®? Assessment
of agricultural land in Kansas and Texas is based on its productivity.® Open
space land in California is valued for property tax purposes on a basis that is
consistent with its enforceably restricted use,* and in Oklahoma the legisla-
ture has been directed to assess all real estate on the basis of its “highest and
best” use-value for the previous year.® Unrelated to the uniformity clause,
several states have also amended their constitutions to insert provisions giv-
ing their citizens the right to have a clean environment.®

II1. MEeTHODS OF OVERCOMING CONSTITUTIONAL RESTRICTIONS FOR
SoiL CONSERVATION PROGRAMS

Several methods may be available for overcoming the constitutional re-
strictions described above to permit property tax incentives for participating
in soil conservation programs. In some instances the constitutional uniform-
ity clauses must be amended, while in other instances the constitutional au-
thority is available and only the statutes need be amended to permit tax
incentives. The most direct method of removing any question of constitu-
tional validity is simply to adopt a constitutional amendment permitting the
legislature to classify land upon which a soil conservation program has been

and forest lands and open space lands used for recreation or for enjoyment of their scenic or
natural beauty).

81. ALa. Cownst, arl. XL § 217, amended by amend. no. 373 (agricultural and forest lands,
single family owner-occupied residential property, and historic buildings and sites in one class);
Tenn. ConsT. art. [1, § 28 (agnicultural lands).

82, Mo, Const. anl, X, § 7 (forest lands and rehabilitated blighted areas); Va. CowsT. art. X,
§ 2 (agricultural, horticultural, forestry, and open space lands), W. Va, ConsT. art. VI, § 53 (forest
lands);, Wis. Const. art. VIIL § | (agriculiural, forest, and undeveloped lands).

83, Kan. Cowst. art, X1 § 12 (agricultural lands); Tex. Cowst. an. VIIL § 1-d-1a) {open
space land devoted to farm or ranch purposes).

B4, CarL Cownst. art. XIII, § &

B5. Okra. ComsT art. X, § 8.

B6. See eg., FLa. CowsT. art. IL § 7 (policy to conserve and protect natural resources and
scenic beauty; adequate provision shall be made for abatemem of air and water pollution and
excessive and unnecessary noise); ILL. CowsT. an. XL, §§ 1, 2 (policy of state and duty of each
person o provide and maintain a healthful environment; each person has a right 1o a healthful
environment), MicH. ConsT. art. IV, § 52 (conservation and development of natural resources
declared to be of paramount public concern; legislature to provide for protection of air, water, and
other natural resources from pollution, impairment, and destruction); M.Y, Const. art. X1V, § 4
{policy of siate to conserve and protect natural resources and scenic beauty and encourage develop-
ment and improvement of agricultural lands for production of agricultural products; legislature o
provide adequate provisions for abatement of air and water pollution and of excessive and unnec-
essary noise, the protection of agricultural lands, wetlands, and shorelines, and development and
regulation of water resources), R.I. ConsT, art. [, § 17 (people shall be secure in their nghts to the
use and enjoyment of natural resources of state with due regard for the preservation of their values,
duty of the legislature to provide for the conservation of air, water, land, mineral, and other natural
resources, adopt all means necessary and proper by law 1o protect the natural environment by
providing adequate resource planning for control and regulation of natural resources use and for
the preservation, regeneration, and restoration of natural resources); Va. ConsT. art, X1, 881, 2
(state policy to conserve, develop, and utilize natural resources so people have clean air, pure
water, and the use and enjoyment of natural resources for recreation; legislature may undertake the
conservation, development, or utilization of natural resources.
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implemented for separate tax treatment.’” Legislatures could then provide
for a different method of appraising land for tax assessment or a different tax
rate applied to the assessed value of land separately classified due to imple-
mentation of soil conservation practices.

Another method that also removes any question of constitutional valid-
ity is to pass a constitutional amendment exempting agricultural, forest, and
open space lands from uniformity restrictions and making participation in
soil conservation programs a prerequisite for differential or use-value assess-
ment eligibility.* Such an approach, giving explicit exceptions to the strict
uniformity rule for agricultural, forest, and open space lands and permitting
assessment on a use-value basis, has been taken by several states.*” Once
such lands are exempt from the uniformity clause, property tax incentives
for promoting participation in soil conservation programs can be tied to dif-
ferential or use-value assessments and deferred taxes could be levied for fail-
ure to maintain a conservation management program.

A third method of overcoming constitutional restrictions is to amend
the uniformity clauses to allow legislatures to classify property for the pur-
pose of imposing different ratios of assessed valuation or tax rates applied to
assessed value among the class of property, but requiring uniform treatment
within each classification.® This type of amendment gives legislatures flex-
ibility to use various differential assessment devices without the necessity of
amending the constitution specifically for farm, forest, and open space lands.
A number of states permit a general classification of this type under their
uniformity clauses,”’ while others only permit agricultural land to be sepa-
rately classified.”

The fourth method of achieving property tax incentives for implement-
ing soil conservation programs is to consider conservation structures as im-
provements and, in those states where the constitutions do not require
“universality of taxation” and where improvements may be assessed sepa-
rately from real property, treat such improvements as property that may be
fully exempted from property taxation.”> Constitutions with a universality
requirement would have to be amended to specifically exempt conservation
improvements on land from taxation or to give legislatures discretionary
power to exempt property from taxation. This method would be helpful to
counteract any increases in the land’s assessed value caused by the imple-

87. See Note, Uniformity Clause, supra note 44, at 904.

B8, Jf4

89. Almost one-half of the states have amended their constitutional uniformity clauses in the
last twenty-five years 1o allow for differential taxation of farm, forest, and open space lands, See
Open Space Taxation, supra note 5, at 837 n.3 (citations lo amendments),

90. Note, Uaiformily Clause, supra note 44, at 904,

9. See, ep, Ariz. ConsT. an. IX, § 1, Coro. ConsT. art. X, § 3; DEL. ConsT. ant. VIIL § 1;
Ky, ConsT, § 171; Mins, Const. ant. X, § 1; Mo. Const. ant. X, § 3, N.C. ConsT. art. V, § 2(3)
Pa. Cowst, art. YII1, § 1; 5.D. CownsT. art, X1, § 2; WasH. ConsT. ant. VIL § 2.

32, See, eg, TEnn. Const. an. 11, § 28(d);, Utan CowsT. art. XII1, § 3.

83, For examples of states that list property exempled from general property laxation, see ME.
REv. 5TAT. ANN. Lit. 36, §§ 651, 652, 656 (1978 & Sﬂpp. 1982-1983); Wis. Star. § 70.11 (1981-
1982). Conservation structures could be added 1o the lList.
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mentation of conservation practices. Another method would be to provide
credits in a specified amount against property taxes levied by a local govern-
ment while the owner is maintaining a soil conservation program. A sixth
method would be to provide that the additional property taxes paid on land
attributable to the implementation of soil conservation practices be credited
against state income taxes. Precedent has been established for these last two
methods in some states by providing credits against property or income
taxes for the purchase or construction of pollution abatement equipment
and facilities or the installation of energy systems.™

IV. CLassiFicaTioN OF PROPERTY FOR SOIL CONSERVATION PROGRAMS

The most direct method of removing any question of constitutional in-
validity would be to simply amend the state constitutions to allow legisla-
tures to classify property upon which conservation programs have been
implemented for special tax treatment.”® Several state constitutions now al-
low special handling of particular properties for taxation such as certain
homesteads,” property of certain veterans and military personnel,”” live-
stock,”® railroads,” public utilities,'™ mines and mineral lands,'®! forests,'*?
large land holdings,'® urban landmarks,'™ urban redevelopment and re-
newal projects and areas,'”® merchants’ stock-in-trade,'®™ manufacturers’
material and finished products,'®” and certain energy production systems,'%®
and pollution abatement equipment and facilities.'” A constitutional
amendment allowing the classification of property based on the implementa-
tion of soil conservation programs would only need to add another explicit
exception to the strict uniformity rule.

The constitutional amendment approach would not only apply to states
that still retain an “absolute uniformity” rule as to the effective rate of taxa-
tion in their constitutions,''” but to states where constitutional uniformity
clauses permit differential assessment of farm, forest, and open space

94. See, eg, CoLo. REv. STaT. § 39-3-131 (Supp. 1981}, S.D.C.L. § 10-6-35.12 (1982).

95. See Note, Uniformity Clause, supra note 44, at 504,

96. See, e, FLa. ConsT. art. V11, § 6; Tex. Const. an. VIIL § 1-b.

97. See, eg., ARIZ, CONST. art. IX, § 2, N.M. Const. art. YIII, § 5.

98. See, g, NEB. CoNsT. art. VIIL, § 1; Wis, CowsT, ant. VIIL § 1.

9. See, e g, Miss, CoNsT. art. IV, § 112,

100. See, &g, Micn. ConsT. art. 1X, § 5.

101. See, eg, Minn. ConsT. art. X, § 6; Nev. CownsT. art. X, § |, Wis. Const. an. VIIL, § I;
Weyo. ConsT. art. XV, § 3,

102, See eg, MiNN, ConsT. art. X, § 2; Mo, ConsT, art, X, § 7, Onio ConsT, ant. 11, § 36, Wis,
Cowst. an. VIIL § |

103. See, g, N.M. ConsT. art. VIIL § 6.

I, See, e, CaL. ConsT. art. XIII, § 8; La. Const. an. VI, § 18(C).
X lé‘]g-fhi&'ez e, Mo, Const. art. X, § 7; N.J. ConsT, art. VIIL § 1, 16, 8111, § 1; VA, ConsT. an,

6. See, ep , Wis. Const, art. VIIL § 1.
107. See, eg., Tenn, Const, art, I1, § 30; Wis. Cowst. art. VIIL, § 1.
108, See, ep. Nev. Const. an.. X, § 1; Va. ConsT, ant. X, § 6(d),
109, See, g, Va. ConsT, art. X, § 6(d).
110, See supra notes 75 1w 79,
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lands.""! This assumes those states do not want to make implementing soil
conservation programs a use-value assessment.''? Constitutions in those
states permitting classification of subjects''® or property'' may not have to
be amended,''* provided courts interpret legislation dividing property into
different classes on the basis of implementing conservation programs as a
reasonable classification scheme.''® Classification of property based on im-
plementation of soil conservation programs would permit legislatures to
adopt different assessment methods or tax rates applied to the assessed value
for the soil conservation class.

V. SoiL CoONSERVATION PROGRAMS AS A PREREQUISITE FOR
DIFFERENTIAL ASSESSMENT
Integrating Property Tax Incentives with Differential Assessment

Since Maryland enacted the first statute in 1957 providing for farmland
property tax reduction,''” all other states except Georgia''® and Missis-
sippi''? have adopted legislation granting some kind of differential assess-

111. See supra note 73,

112, Wisconsin is one of the few states that makes a soil conservation program a prerequisite to
differential assessment of farmland, See Wis. Stat. §§ 91.13(8)(d), .35(1) (1981-82).

113, See supra note 28,

114. See supra note 29.

115, See ILL. ConsT. art. IX, § 4(a); [ND. ConsT. an. X, § 1. The Ilinois Supreme Court held
in & recent case, however, that the legislature did have the power to classify real propernty because
the constitution did not contain an ex and specific constitutional limitation upon the legisla-
ture’s power Lo classify, Hoffmann v, (E.lark. 69 LI, 2d 402, 423, 372 N.E.2d 74, 84 (1977). Indiana
has circumvented its strict absolute uniformity elause by holding that the clause also leaves it to the
legislature to prescribe the mode by which the valuation of all property shall be ascertained,
Cleveland, C., C. & 5t L. Ry. Co. v. Backus, 133 Ind. 513, 535-36, 33 NLE. 421, 428 (1938).

116. Anzona, Colorado, New Mexico, North Dakota, and South Dakota, for example, could
probably classify lands upon which soil conservation programs have been implemented separately
from other agricultural lands, as their supreme courts have permitted classification based on rea-
sonableness, See Apache County v. Atchisen, T. & 5.F. Ry. Co,, 106 Ariz. 356, 359, 476 P.2d 657,
660 (1970); American Mobilehome Ass'n v, Dolan, 191 Colo, 433, 553 P.2d 758, 762 (1976); Prop-
erty Appraisal Dep’t v. Ransom, 84 N.M. 637, 640, 506 P.2d 794, 797 (1973); Caldis v. Board of
County Comm'rs, 279 N.W.2d 665, 672 (N.D. 1979); Great Northern Ry. Co. v. Whitefield, 65 5.D.
173, 181, 272 N.W. 787, 791 (1937). See Nelson, Differential Assessment of Agricultural Land in
Kansas: A Discussion and Proposal, 25 Kan. L. REv. 215, 232 (1977) [hereinafter referred 1o as
Differential Assessment of Agricultural Land in Kansas).

117. 1957 Md. Laws ch. 680, Mp. AnN, CoDE art. 81, § 19(b) (1980). See MpD. ConsT. DECL.
oF Riguts art. 15; Mp, Acric, Cope Ann, §§ 2-501 1o -315 (Supp. 1983}, MD. NaT. RES. CODE
ANN. 8§ 5-301 10 -308 (1983). For a history of the Maryland farmland preservation siatute, sce
Ishee, The Marpland Farmiand Use- Value Assessment Law, in PROCEEDINGS OF THE SEMINAR ON
TAXATION OF AGRICULTURAL AND OTHER OPEN LAND 23-29 (Mich. St. U. Coop. Ext. Serv., 1971)
[hercinafter referred 1o as Fhe Marpland Farmiand Use- Value Assessmens Law], Nielsen, Preserva-
tion of Maryland Farmiand: A Currenr Assessment, 8 U. BaLt. L. Rev. 429, 431-38 (1579},

118. The Georgia Constitution requires that all taxation be uniform upon the same class of
subjects within the territorial limits of the awthority levying the tax, Ga. ConsT, art. VIL § 1, 13.
See Ga. Cope ANN. § $1A-1002 (1980) which requires all real property be taxed. The uniformity
rule of laxation requires that all property of the same class not absolutely excmpt be taxed alike.
Huichins v. Howard, 211 Ga. 830, 830-31, §9 5.E.2d 133, 186 (1955). Actual present “use” of the
subject property may be considered one of the factors in determining fair market value. Martin v,
Liberty County Bd. of Tax Assessors, 152 Ga. App. 346, —, 262 §.E.2d 609, 612 (1979). Lands in
Georgia may gt assessed based upon their value for agricultural purposes. Burkhart v. City of
Fitzgerald, 137 Ga. 366, 367, 73 S.E. 583, 584 (1912).

113, Taxation shall be uniform and equal throughout Mississippi and property shall be taxed in
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ment treatment for agricultural or other types of undeveloped land.'?"
Therefore, integrating property tax incentives to implement soil conserva-
tion programs with differential or use-value assessment of farm, forest, and
open space lands appears to be the most promising possibility of providing
exceptions to the various constitutional uniformity restrictions.

“All differential taxation programs include land used for agricultural
purposes among those land uses eligible for special tax treatment.”'?' Sev-
eral states also provide some coverage of forest lands'** and of undeveloped
land of scenic, environmental, or historical significance.'?® Still other states
allow tax relief for open space lands'? and recreational use lands,'?* such as
for country clubs.'*® Qualifying agricultural uses are usually broadly de-
fined in the legislation creating the differential taxation program.'?” Some
state statutes leave the meaning of “agricultural use™” largely to the local
assessor’s judgement,'*® while other states attempt to define it.'*® In those

proportion to its value. Miss. Const. art, IV, § 112, The legislature has exempted numerous real
properties from ad valorem taxes, Miss, ConeE ANN, 88 27-31-1 to -117 (1972 & Supp. 1982).

120, For discussions of differential assessments of agriculiural lands, see Hady, Do Srare Prop-
erty Tax Programs Preserve Farmiand?, in RuraL DevELOPMENT PERSPECTIVES 40, 41 (U5, Dep't
of Agriculture, Ers, RDP-4, SEPT. 1981); B. DaviEs & J. BELDEN, SURVEY OF STATE PROGRAMS
To PRESERVE FarRMLAND (U5, Council on Environmental Quality, 1979); Hapy & S180LD, sypra
note 24; J. Keeng, D. Berny, R. CouGHLin, ). Farmam, E. KeEiry, T. PLauT & A. STRONG,
UnTaxing OPEN SPACE: AN EVALUATION OF THE EFFECTIVENESS OF DIFFERENTIAL ASSESSMENT
0OF FARMS AND OPEN SpacE—EXECUTIVE SuMMaRY (US, Council on Environmental Quality,
1976) [hereinafier cited as UnTaxing OrEN SPace]; Barlowe, Ahl & Bachman, ise- Falwe A ssecs-
ment Legislation in the United States, 49 Lanp Ecow. 206 (1973) [hereinafler referred to as Lise-
Falue Assessment Legislation ], Currier, An Analysis of Differenvial Taxation ar a Methed af Main-
raining Agriciltural and Open Space Land User, 30 U. FLa. L. REv. 821 (1978) [hereinafier referred
to as dn Analysis of Differential Taxation), Ellingson, Diferential Assessment and Local Government
Control ta Preserve Agricuftural Lands, 20 S.D.L. Rev. 348 (1975) [hercinafter referred to as Difer-
ential Assessrent Local Goverament], Keene, Diferential dssessment and rhe Fresérvation of
) Space, 14 Urp. L. Awnw. 11 (1977, Diferential Assessmens, supra note 22; Malone & Ayesh,

omprehensive Land Use Comtrol Through Differential Assessment and Supplemental Regulation, 18
WasHBURN L.J. 432 (1979) [hereinafter referred to as Comprehensive Land Use Control, Differen-
tial Assessmenr of Agricwltural Land in Kansas, supra note 116; Legal Aspeces of Agriculnral Dis-
Iricting, supra note 42; Open Space Taxation, supra note 5, Comment, Preferential Assessment of
Agricultural Praperty in South Dakora, 22 5.D.L. Rev. 632 (1977) [hereinafter cited as Comment,
Preferential Assessmenr].

121. Currier, supra note 120, at B24.

122, See, e, ARIZ, REV, STAT. ANN. § 42-136(A)4)(a) (1980); FLa, STAT. ANN, § 193.461(5)
(West Supp. 1983); N.J. STAT. Ann. § 54:4-23.3 (West Supp. 1983); N.M. STAT. ANN. § 7-36-20(B)
(1978); Utan ConE AN, § 59-5-B8 (1953). Some states also have separate statutory provisions for
taxing forest lands that provide preater benefits to landowners than the differential assessment
statutes, See, o2, WIs. STAT. §§ 77.01-.14, .16 (West 1957 and Supp. 1983-84). See UNTAXING
OreN SPACE, supra note 120, at 4,

123, See, ep, Ariz. REV. STAT. AnN. § 42-136(A)8) (1980); ME. REv. STAT. ANN. tit. 36,
58 1102¢6), 1103-1105, 1111 (1978); Nev. REv. STAT. §E 361A.040, 050, .170-250 (1979); N.H.
REV. STAT. ANN, §§ 79-A:2(VLI), :5 (Supp. 1981); R.I. GEN, Laws §§ 44-5-12, 44-27-2(c), -5 (1980);
Va. Cone §§ 58-769.4, .5(d), .9 (1974), Wasn. Rev. Cope Ann. §8§ 84.34.010, .020(1), .030 (Supp.
1983-1984). See Untaxing OFEN SPACE, supra note 120, at 4.

124, See, ez, Conn. GEN, STAT. §§ 12-107b{c), -107e, -107f {1981); Pa. STAT. ANN, tit. 16,
88 11941(4), 11943 (Purdon Supp. 1983-1984). Ser UnTaxiNG OPEN SPACE, supra note 120, at 4.

125, See, eg., FLa. STAT. AnNn. § 193.501 (West Supp. 1983).

126. See eg, MD, AN, Cope ant, 81, § 19(e) (1980).

127. For example, differential taxation is available in Florida only on land used primarily for
bona fide agricultural purposes. The phrase “Soma fde™ means “good faith commercial agricul-
tural use of the land.™ Fra. Stat. AN, § 193.461(30b) (West Supp. 1983).

128. See, 2., MD. ANN, CobE art. 81, § 19(6)(1) (1980}, In October 1960, the Maryland De-
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states defining it, allowable uses range from relatively obscure activities such
as beekeeping and raising flowers to more common pursuits such as growing
crops, fruits, and vegetables and raising livestock.'?”

Often additional eligibility requirements are imposed on the landowner
or the land to promote the particular public policies to which the law is
directed, especially those that insure tax advantage benefit to farmers and
not to speculators.'®! Several approaches have been devised to achieve this
result. One approach is to establish a minimum acreage requirement and in
those states that do specify such a minimum, most require tracts of five or
ten acres.'*? Another approach is 10 require that some proportion of the
landowner’s income be derived from farming, such as, for example, at least
one-fourth.'*® An alternative to the propertion of income requirement is 1o
require a minimum value of agricultural products be produced from the
land over a time period or annually per acre.'**

Differential assessment statutes generally require that eligible lands
have prior histories of agricultural or open space use.'*® Delaware, New
Jersey, and Utah, for example, require that the lands have been used for
agricultural purposes during the preceding two years; and South Dakota for
the five preceding years.'*® A variation of the agricultural use history provi-
sion limits eligibility by requiring that the land be in the owner's family.
Minnesota, for example, requires that the farm either be the owner’s home-
stead or be owned by family members related to each other within the third
degree of kindred.'*’

In several states, use-value assessment applies automatically to all qual-

ariment of Assessments and Taxation listed twenty-nine criteria which local assessors could use 1o
Judge whether land was actively devoted to agricultural use. See The Marpland Farmiand Use-
Falue Assessment Law, supra note 117, at 26-27.

129. See, eg . Ok REV. 5TAT. § 215.203(2)(a) {1981) which defines “farm use' as “the current
employment of land for the primary purpose of obtaining a profit in money by raising, harvesting
and selling crops or by the feeding, breeding, management and sale of, or the produce of| livestock,
poultry, fur-bearing animals or honeybees or for dairying and the sale of dairy products or any
other agricultural or horticultural use or animal husbandry or any combination thereof.”

130. See, eg, fd ; VA. CODE §§ 58-769.5(a), (b) (1974).

131. The availability of the tax benefit to speculators or owners of land not under development
pressure has always been a problem with differential tax programs. See Alden & Shockro, Prefer-
ential Assessment of Agricultural Lands: Preservation or Discrimination? 42 5. CaL. L. REv. 59, 68
(1969}, Hapman, Open Space Planning and Property Taxation—Some Suggestions, 1964 Wis. L.
REv. 628, 646-52.

132. See, eg . DEL. CODE ANN, tit. 9, § 8329 (Supp. 1982); 5.D.C.L. §8§ 10-6-31.3(3) (1982). See
Differential Assessment, supra note 22, at 374,

133, See, eg, ALasKA STAT. § 29.53.035(c) (1972); 5.D.C.L. §§ 10-6-31.3(1) (1982).

134, See, eg., Minn, STAT. Ann, § 273.111(6) (West Supp. 1983) (gross of $300 plus a 310
minimum value of production per tillable acre); Mo, ANN. STAT. § 137.017(4) (Vernon Supp. 1983)
($2,500 annually over a five-year pericd), N.J. STat. Ann. § 54:4-23.5 (West Supp. 1983-1984)
{gross production averaging at least $500 per year during the two-year period imm:diatm preced-
ing the application); S.D.C.L. §§ IU-6-3I§[:I} {(Supp. 1982) (products sold exceeds $2,500 in three
of the last five years); WasH, REv. CODE ANN. § 84.34.020(2) (Supp. 1983-1984) (minimum of $100
per acre for three of the five preceding calendar years).

135, See UNTaXiNG OPEN SPACE, supra note 120, at 4; An Analysis of Differential Taxation,
supra note 120, at 825; Diferenvial Assessment, supra note 22, at 375

136. DEL. Cope AN Gl 9, § §329 (Supp. 1982); N.J. 5TaT. Anm. § 544-23.5 (West Supp.
1982-1983); UTan CoDE ANN. § 59-5-87(1) (Supp. 1981} 5.D.C.L. 10-6-31,3(3) (1982).

137. Minw. StaT. ANN. § 273.111(3) (West Supp. 1983).
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ifying lands whether or not the owner applies.'*® In other states, such as
California, Minnesota, and Rhode Island, owners must apply to have their
lands classified for use-value assessment.'*® Applications must be submitted
annually for use-value assessments in some states.'*?

Statutes authorizing differential assessment for agricultural lands, forest
lands, and open space could be easily amended to require the implementa-
tion of recommended soil conservation programs as a prerequisite for eligi-
bility for use-value assessment. Instead of use-value assessments being
automatic, the soil conservation districts, with the assistance of Soil Conser-
vation Service district conservationists, could certify on an annual basis the
eligibility of agricultural, forest, or open space lands for differential assess-
ments based on the establishment of soil conservation programs.'*! Owners
failing to maintain recommended soil conservation programs would lose eli-
gibility to have their lands valued for agricultural, forestry, or open space
purposes. Such amendments to the differential assessment statutes would
not conflict with the constitutionality of uniformity clauses because the sug-
gested statutory amendments would not create new classes of land, but
rather add further requirements for classifying agricultural, forest, and open
space lands for differential assessment eligibility. Even if a new class of
property is created, legislatures in some states are completely unrestricted as
to dividing property into classes for purposes of taxation, so long as the clas-
sification is based upon the nature and use of the property justifying it.'**

Wisconsin is one state that requires participation in a soil conservation
program as a prerequisite for differential assessment under farmland preser-
vation agreements.'*> A farm conservation plan must be either prepared or
in the process of preparation before approval of an initial program agree-
ment'* and one must be in effect before approval of a permanent program
agreement.'*® Imposing soil conservation requirements would be no differ-
ent than the other eligibility requirements imposed by statutes on landown-
ers or land as prerequisites for differential assessment. Such other
requirements include minimum farm size,'** minimum farm income,'*’ his-
tory of eligible use,'** minimum length of tenure within the family,'*? land

138, See, £p, ARIZ. REV. STAT. ANN. § 42-227(B) (1980); CoLo. Rev. Stat. § 39-1-103(5)(a)
(Supp. 1931} N.D. CenT, Cone §§ 40-51,2-06, 57-02-27 (Supp. 1981); OKLA, STAT. ANN. tiL. 11,
§ 21-109 (West 1978); Wyo. Stat. § 39-2-103(b) (1977).

139, CaL. Gov'r Cope § 51241 (West 1983); Minn. STAT. ANN. §273.111(B) (West Supp.
1983); R.I. Gen, Laws §§ 44-27-3 o -5 (Supp. 1983).

140. See ep, CoNN, GEN. STAT. §§ 12-107¢(a), 107d(c), 10Te(b) (1981); DEL. CoDE ANN, tiL. 9,
§ 8336 (Supp. 1982); N.J. STar. ANN. § 54:4-23.6(c) (West Supp. 1983-1984).

141. The powers and duties of soil conservation districts may have to be expanded.

142. Sec notes 28 and 29 suprg for constitutional uniformity permitting classification of

TOpery.

Pg 1;:3_ Wis. STar. AN, BS 7T7.02(1), (3), .16(2), (4), (T), 9L.13(8)d), 35(1) (West Supp. 1983-
19E4).

144, Wis. STAT. ANN. § 91.35(1) (West Supp, 1983-1984).

145, Wis, STaT. ANN, § 91.13(B)(d) (West Supp. 1983-1984),

146, See, ey, DEL. CODE ANN. tit. 9, § 8329 (Supp. 1982).

147, See, g, ALASKA STaT. § 29.53.035(c) (1972).

148. See, ep, DEL. CODE ANN. tiL. 9, § 8329 (Supp. 1982); N.J. STAT, ANN, § 54:4-20.5 (West
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planned for eligible use,'*® and land zoned for eligible use.'**

The implementation of conservation programs as a prerequisite for dif-
ferential assessment has the effect of forcing such programs on those other-
wise legitimately involved in agricultural, forestry, or open space activities.
Force can be justified because one of the purposes of differential assessment
statutes is to maintain land in productive agricultural use'*? and conserva-
tion programs are essential for the maintenance of land in good agricultural
use. Statutes relating to possible force of conservation programs on land-
owners are not new in the country. Soil conservation districts in many states
may adopt and enforce land use regulations'** and subdividers are required
to consider conservation programs as a prerequisite for subdivision approval
in others.”** Provisions in some state statutes provide for the establishment
of soil conservation programs and enforcement of them at the state level or
through some mechanism other than soil conservation districts.'>

Three distinct approaches to differential assessment have evolved: pref-
erential assessment, deferred taxation, and the restrictive agreement.'*®
They reflect different judgments regarding the proper mixture of incentives
to enroll land and disincentives to withdraw land from a differential tax
program.'s” For example, the three types of differential assessment vary “in
the degree to which the state or local government obtains something in re-
turn for the tax relief afforded the property owner and in the degree of par-
ticipation by the local government.”'** Preferential assessment laws do not
demand anything in return from the farmer nor is there any participation by
local governments. The state merely dictates that as long as the land is used
for agricultural purposes, it will be taxed at its value for agricultural land.
Deferred taxation laws also provide that the land be taxed at its agricultural
value, but in addition they provide that when land is converted from agri-
cultural to nonagricultural use a penalty is paid. Restrictive agreements also
involve lower taxation, but the farmer makes an agreement with the state
not to change the use of his land for a specified period, typically ten years.

Supp. 1982-1983); S.D.CL. § 10-6-31.3(1) (1982); Tex. REv. Civ. STaT, ANN. art. TIT4{A)]}
(Vernon Supp. 1982-1983); Utan CoDE ANM. § 59-5-87(1) (Supp. 1981).

149, See, ep, Minn, STaT. Anw. § 273 111(3) (West Supp. 1983),

150. See, eg., Hawan Rev. StaT. § 246-12 (1976 & Supp. 1982).

151, See, e.g., CaL. Gov't Cope §§ 51201(d), 51230 (West 1983).

152, Analysis of Differential Taxation, supra note 120, at 830; Diferential Assessment and Local
Government, supra note 120, at 553-54.

153, See. ep., Covo. REV. STAT. § 35-70-109 (1973); ILL. ANnN. STAT. ch. 5, § 128 (Smith-Hurd
1975); Kv. REV. STAT. § 262.350(1) (1981); NEB. REV, STAT. § 2-3244 (Reissue 1977); N.D. CeNT.
Cobe § 4-22-27 (1975).

154. See, eg, Coro. REv. STAT. § 30-28-133 {1974 & Supp. 1981).

155, See, epg , lowa CODE ANN. §§ 46TA 44(3), .47, 48, 49, 50 (West 1971 & Supp. 1983-1984);
S.D.C.L. §§ 38-8A-17 10 -21 (1977).

156, For discussion of each type of differential assessment, see Hapy & S180LD, suprg note 24,
a1 24, Analysis of Differensial Taxation, nupra note 120, a1 826-3); Diferential Assessment and Local
Government, supra note 120, at 555-70, Differential Asvessment, supra note 22, at 371; Comprehen-
sive Land Use Control, supra note |20, at 446-51; Diferential Assessment of Agricultural Land in
Kansas, supra note 116, at 221-27,

157, Analysic of Diferential Taxarion, supra note 120, ar 327,

158, Differential Assessment and Local Government, supra note 120, at 554.
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The farmer is paid an appropriate amount for this agreement by the state.'*

Generally speaking, use-value assessment is automatic in preferential
assessment states, but must be applied for by landowners in deferred taxa-
tion and restrictive agreement states.'®® Local governments, however, ordi-
narily do not have a choice in granting a differential assessment to
landowners if they apply and the property meets the statutory definitions of
agricultural, forestry, or open space use.'®!

Tax Incentives Under Freferential Assessment

Under the preferential assessment or use-value approach, agricultural
lands and other eligible open space lands specified in the enabling legisla-
tion are assessed for property taxation purposes on the basis of their value
for agriculture or open space use as long as the land is used for those quali-
fying purposes.'®? Other potential “highest and best” uses for the land, such
as urban purposes, are not to be considered in establishing the property tax
appraisal. The criterion in preferential assessment valuation is that land is
valued at its current agricultural or open space use rather than at its market
value or for potential alternative uses that may incorporate potential gains
from converting the land to developed uses.'®* Landowners are not penal-
ized under the preferential concept if at any time in the future they convert
their eligible land to a nonqualifying land use.'™ *“[An] obvious effect of
preferential assessment is to equalize the tax burden for farmers on the ru-
ral-urban fringe with that of farmers in strictly rural areas.”'®* This tax re-
duction was intended to make farming more profitable on the land in
question and thus encouraged the continued use of the land for that
purpose.'5®

Preferential assessment may be granted to all qualifying land in a tax
unit or given only to land that is zoned or planned for eligible uses.'*” Other
variations exist among pure preferential assessment programs. For example,
in some programs landowners must apply for preferential assessment and
their reduced tax bill and in other states the tax benefit is granted to all

159. 74 at 555

160. See UnTaxmic OPEN SPACE, supra note 120, at 4.

16]l. Hapy & S1bOLD, supra note 24, at 3. See Differential Assessment, supra note 22, at 375-76.

162, Hapy & SigoLD, supra note 24, at 2; Lre- Falue Assessment Legistation, supra note 120, at
206-07, An Analysis qfﬂrﬁrﬂm'd Taxation, supra note 120, at 827; Comprehensive Land Use Con-
irol, mupra note 120, at 446, Put another way, under the preferential assessment approach, land
devoted 1o agricultural use is assessed according to its income-producing capability without regard
to inflated property values brought about by the possibilitgzof subdevelopment. fyferential Assexs-
ment of Agricultural Land in Kansas, supra note 116, at 321,

163, Lice-Falue Assessment Legivlation, supra note 120, at 207; Comprehensive Land Use Control
note 120, at 446,

l64. Hapy & SipoLD, supre note 24, a1 2; An Aralysis of Differenvial Taxation, supra note 120,
at 827; Differemtial Assessment and Local Government, supra note 120, at 555 Comprehensive Land
Use C‘Mfmﬂgfﬂ note 120, al 446; Differential Assessment of Agricultural Land in Kansas, supra
note 116, at . '

]Ig ; iferential Assessment of Agricultural Land in Kansas, supra note 116, at 221,

167. Wyo. STAT. Ann. § 39-2-103(a)(i) (1977).
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qualifying land whether or not an application for such preferential assess-
ment has been made.!s*

Sixteen states now have legislation allowing for preferential assessment
of agricultural lands, including classification of certain specified property.'®®
In addition to Florida and Indiana using the preferential approach for agri-
cultural lands, restrictive agreements are used in Florida for recreational or
park lands and in Indiana for wildlife habitats.'™

Of the sixteen states having legislation allowing for preferential assess-
ment, ten of them had constitutional uniformity clauses providing that prop-
erty taxes shall be uniform upon the same class of subjects'” or property'’
within the territorial limits of the taxing authority, Three of the states al-
lowing for classification, Arizona, Idaho, and North Dakota, have retained
those provisions without amendment;'™ therefore, they do not have any
constitutional restrictions on adopting legislation permitting preferential as-
sessment,'” except for Idaho whose supreme court has interpreted another
constitutional provision as prohibiting classification of property for real es-
tate tax purposes.'’”® Missouri and Oklahoma retained their uniformity

168, Compare Mo, ANn, STAT. § 137.019(1) (Vernon Supp. 1983) (annual application for pref-
erential assessment required) with CoLo. REv. STaT. § 39-1-103(5)%a) (1982) (aE land in agricul-
tural use shall be preferentially assessed),

169, Artz. REV. STAT. ANN. §§ 42-136, -227 (Supp. 1983) {agricultural, forest, and mining
lands and historic property); ARK. STaT, Ann, § 84-493.5(b) (Supp. 1983) (agricultural, pasture,
and forest lands), CoLo, REV, STaT. § 39-1-103 (1982) (agricultural lands); FLa. STaT. Ann,
§ 193,461 (West Supp. 1983) (agricultural lands), [pano Cope §§ 63-105CC, -202 (Supp. 1983)
(agricultural lands), [Np. CopE ANN. § 6-1.1-4-13 (Burns Supp. 1983} (agricultural lands); lowa
CopE ANN. §441.21 (West Supp. 1983-1984) (agricultural lands); La. Rev. Stat. AnNmN.
§5 47:2201-:2309 (West Supp. 1983) (agricultural, horticultural, forest, and marsh lands), Mo.
AnM, STAT. 8§ 137.017-.026 (Vernon Supp. 1981) {a icultural a.nd borticultural lands); MowT,
Copg Ann. §8 15-6-133, 15-7-201 to -2l]p{19‘83} {agnculturil lands), N.M. STat. ANN. § 7-36-20
(1978) (agricultural and forest lands), N.D. CenT. CopE §§ 40-51.2-06, -16, 57-02-27 1o -27.2
(1983) (apriculiural lands); OKLA, STAT, ANN. tit. 11, § 21-109 (West 1978), tit. 68, § 2427 {West
Supp. 1982-1983) (agricultural lands);, 5.D.C.L. §§ 10-6-31 to -33.4 (1982) (agricultural lands), W.
Va. CobE §§ 11-3-1,-16 (1974 & Supp. 1983), § 11-4-3 (1974), § 11-8-5 (1974) (agricultural, horti-
cultural, and grazin q lands), Wyo, STAT. ANN, § 39-2-103 (1977) (agncultural lands). Statutes in
Connecticut and Delaware have been considered by some to be preferential, but the additional or
conveyance laxes assessed for changes in land use more closely resemble deferred taxation. See
ConNd. GEM. STAT, ANM. §§ 12-504a w0 -504h (1983); DeL. Cope Anw, tit. 9, § 8335(d) (1974).

170. FLa. STAT. ANN. § 193.501 (West Supp. 1983); IND. CoDE ANN. 8§ 6-1.1-6.5-1 to -25
(Burns Supp. 1982).

171. CoLo, Const, art. X, § 3 (1876), amended 1956, Ipano Const. art. VII, § 5; La. CoNsT.
art. X, §1 (1921); N.M. Cownst, art. VIIL § 1 (1912, amended 1914); Mo, ConsT. art. X, § 3;
MowT, CowmsT, art, XIL § 11 (1389, amended 1972); Oxia. Cowst. ari. X, § 5.

172, Ariz. ConsT. art. IX, § 1; N.D. ConsT. ant. X1, § 176 (1889, amended 1919); 5.D. ConsT.
art. X1, § 2 (1889, amended 1918).

173, Ariz. ConsT. ant. IX, § 1; Ipado Cowst. an. VI, § 5, N.D. Cowsr. an. X, § 5 (renum-
bered in 1979); All of these umformity clauses permit classification of property for tax purposes
without regard 1o the type of property.

174, See Ariz. REv. STaT. ANN. §§ 42-136, -227 (1980 and Supp. 1983-1984) (agricultural,
forest, and mining lands and historic property); N.D. CEnT. CopE §§ 40-51.2-06, -16, 57-02-27, -
27.2 (1983) (agncultural lands), 5.0.C.L. §§ 10-6-3 to -33.4 (1982) (agricultural lands).

175. Ipano Cowst. art. V1L, § 2 provides that every person shall pay a tax in proportion to the
value of his or her property, while Ipaso Const. an. VII, § 3 provides that all taxes shall be
uniform upon the same class of subjects within the taxing authority's territorial limits. These
provisions have been interpreted to prohibit classification of property for real estate tax purposes.
Merris v. Ada Coumty, 100 Idaho 59, 66, 593 P.2d 394, 401 ro;:cg}’ ldaho Tel. Co. v. Baird, 91
Idaho 425, 423 P.2d 337, 341 (1967). The Idaho preferential statute does not provide for classifica-
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clauses permitting classification without amendment,'’® but Missouri added
a new clause giving relief 1o forest lands'” and Oklahoma added a new
clause specifying that property shall be assessed in accordance with its actual
use.'” Louisiana amended its original uniformity clause to provide that ag-
ricultural, horticultural, marsh, and timber lands are to be assessed for tax
purposes at 10% of their use-value rather than fair market value.'” Mon-
tana’s previous uniformity clause providing for classification was amended
to provide that taxes shall be levied by general laws.'*

Arkansas, Florida, Indiana, West Virginia, and Wyoming had constitu-
tional clauses requiring absolute uniformity in property taxation.'®" Arkan-
sas, while retaining its basic uniformity clause, added a new provision
allowing for the adoption of legislation permitting differential assessment of
agricultural land.'®* Florida and West Virginia also retained their former
absolute uniformity clauses.'®® Florida amended its constitution to provide
that agricultural land or land used exclusively for non-commercial recrea-
tional purposes may be classified by general law and assessed solely on the
basis of character or use and West Virginia added a clause providing for the
relief of taxation of forest lands.”™ Even though the absolute uniformity

from taxation.

176, Mo, Const, ant. X, § 3 OkrLa. Const. art. X, § 5. Classification permitted without regard
o lype of property.

177. Mo. ConsT. art. X, § 7. The legislature may provide partial relief from taxation of land
devoted exclusively to forestry purposes for a period not exceeding 25 years and prescribe terms,
conditions, and restrictions. See Mo, ANN. STAT. §§ 137.017-.026 (Vernon Supp. 1983) (pertaining
to agricultural and horticultural lands).

IT8. OkLa. Const. art. X, § 8. No real property shall be assessed for ad valorem taxation at a
value greater than 35% of its fair cash value for the hiphest and best use for which the propeny was
actually used or was previously classified for use during the previous calendar year. See OKLa.
STAT. Awn. Lit. 68, § 2427(b) (West Supp. 1982-1983) (permits classification valuation based on
actual use}.

179, La. ConsT. art. X, § 1 (1921, amended 1974). See La. REv. STAT. ANn. §§ 47:2301-:2309
(West Supp. 1983) (permitting use-value in assessing agricultural, horticuliural, forest, and marsh
lands).

180. MonT. ConsT. art. VIIL § 1 (1889, amended 1972). See g art. VIIL, § 4 (providing that
“[a]ll taxing jurisdictions shall use the assessed valuation of property established by the state™).
See MonT. CoDE ANN. §§ 15-6-101, -133, 15-7-201 to -213 {1983) (permitting classification of all
property and separate provisions for agricultural land).

18]. Arx. CownsT. ant. XV, § 5 (1874, amended 1980); FLa. Const. ant. VIL § 2; Inp. CoNsT,
art. X, § | (185], amended 1966), W. Va. ConsT. art. X, § | (1872, amended 1932); Wyo. ConsT,
art. I, § 28.

182, ARE. CowsT. art. XVI, 15(b). Aprculture, pasture, and forest lands shall be assessed on
the basis of productivity or use and the legislature is empowered to determine methods and proce-
dures for the valuation of property for taxation. See ARK. STAT. ANN. § 84-493.5(b) (Supp. 1981)
providing that the valuation of agricultural, pasiure, and forest lands shall be based on the produc-
tivity of the soil.

183, FLa. ConsT. art, VIE § 2 (provides that all ad valorem taxation shall be at a uniform rate
within each taxing unit), W. Va. ConsT. ant. X, § | (taxation be equal and uniform throughout the
state and all propeny be taxed in proportion to its value to be asceriained as directed by law).

184, Fra. ConsT. art. VIL § 4{a); W. Va. ConsT. art. VL, § 53, See FLa. STaT. Ann, § 193,461
{West Supp. 1983) (preferential assessment of farmland); id § 193.501 (West Supp. 1983) (restric-
tive covenants and taxation of outdoor recreational and park land). See W. Va. Cope § 11-8-5
{1974) (permitting the classification of property. including that used for agriculture, horticulture,

and grazing purposes).
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clauses in the Indiana and Wyoming constitutions are unaltered,'®® both
states have adopted preferential assessment statutes pertaining to agricul-
tural land.'®® This is because their constitutions give the legislatures power
to prescribe regulations for securing just valuation.'®” The Iowa Constitu-
tion does not have a uniformity clause.'*

Statutes authorizing preferential assessment could easily be amended in
all sixteen of these states to require implementation of soil conservation pro-
grams as a prerequisite for use-value assessment eligibility. The simplest
method of doing this would be to add the conservation prerequisite to the
definition of agriculture, forest, or horticulture lands. For example, South
Dakota now requires that agricultural land meet two of the three following
criteria before being eligible for use-value assessment: (1) at least two-thirds
of the total family gross income of the owner is derived from production
from the land or the total value of agricultural production from the land
exceeds $2,500 in three of the last five years; (2) is devoted to the production
of livestock, dairy animals, poultry, furbearing animals, fish, horticulture,
fruit, vegetables, forage, grains, or bees; and (3) it consists of not less than
five acres of unplatted land or is a part of a management unit of more than
forty acres of unplatted land.'® Qualifying lands are presently automati-
cally classified for use-value assessment in several states without the owners’
application.” An initial application must be made in Missouri and New
Mexico.'"! Louisiana requires that an application be made every four
years.'”? Amendments of this type would not conflict with the constitutional
uniformity clauses because they do not create a new class of property, but
rather add a further restriction for eligibility into the agricultural class.
Owners failing to maintain recommended soil conservation programs would
lose eligibility to have their lands assessed at use-value.

185, InND. ConsT. ant. X, § | (the legislature shall provide for a uniform and equal rate of prop-
erty assessment and taxation and shall prescribe regulations 1o secure a just valuation for taxation
of all propenty, both real and personal), Wyo. Cowst. art. 1, § 28 (all taxation shall be equal and
uniform), i ar. XV, § 11 (all property shall be uniformly assessed for taxation and the legislature
shall prescribe such regulations as will secure 2 just valuation for taxation of all propeny).

186. IND. CoDE ANN, § 6-1.1-4-13 (Burns 1978). See id §§ 6-1.1-6.5-1 -25 (Burns Supp. 1982)
(restrictive agreements for wildlife habitant). Wyo. STaT. Ann. § 39-2-103(b) (1977} (value for
apricultural land shall be based on the current use of the land and i1ts capacity to produce agricul-
tural products).

187. See supra note 185.

188. See lowa ConsT. art. [, §6. Ser alte lows Cone Ann. § 441.21 (West Supp. 1982-83)
{agricultural lands be assessed at a percentage of actual value).

189, S.D.C.L. § 10-6-31.3 (1982). See afso id § 10-6-33.1 (1982).

190, ARIZ. REV. STAT. ANN. § 42-227(B) (1980); ARK. STAT. ANN. § 84-493.5(b) (Supp. 1983);
CoLo. REv. STaT. §§ 39-1-103(5)(a), (6) (1973 & Supp. 1983); MonT, CoDE ANN, §§ 15-6-101, 15-
T-202(1) (1981); M.D. CenT. Cope §§ 57-02-27 10 -27.2 (1983); W. ¥a. Cone § 11-8-5 (1974); Wro.
STaT. ANN. § 39-2-103 (1977).

191, Mo. ANN. STAT. §§ 137.017(1), .019(2), .023 (Vernon Supp. 1983), N.M. STAT. AnN. § 7-
36-20(F) (1978).

192, La. REv. STaT. AN, §§ 47:2304(A), (B) (West Supp. 1983). An application is filed with
the assessor certifying that the property is eligible for use-value assessment as bomag fde agricul-
tural, horticultural, marsh, or timber lands. [n addition, the owner must sign an agreement indicat-
ing that the land will be deveted to one or more of the designated quabfying uses. Jfd
§5 47:2303(B). (C).
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Another possible method of providing tax incentives for soil conserva-
tion programs is to redefine the factors used in determining assessed value.
Assessed value in several states, such as Arkansas,'® Colerado,'™ Mon-
tana,'®® New Mexico,'®® South Dakota,'”” and Wyoming,'®® is based on the
capacity of the land to produce agricultural products. Use-value in Louisi-
ana is based on net income divided by the capitalization rate.'™ Use-value
in Missouri is determined by considering soil survey data, economic factors,
parity ratios, and recommendations regarding relative productive value of
land made by the State Tax Commission.*™ Factors considered in deter-
mining value of agricultural land, such as capacity of land to produce, may
run counter to promoting conservation programs in that the more care given
land the higher its assessed value will be. This is particularly true if soil
conservation programs increase land capacity to produce agricultural prod-
ucts. Legislation could be adopted providing that improvements to land ca-
pacity to produce resulting from soil conservation practices implemented on
those lands would be omitted as a factor of soil productivity in determining
assessed value. Such legislation could be patterned after a South Dakota
statute providing that agricultural land be classified and taxed without re-
gard to zoning classification.*®"'

Tax fncentives Under Deferred Taxation

Deferred taxation added another feature to preferential assessments by
imposing a sanction requiring owners of qualifying lands who converted the
lands to nonqualifying uses. They were required to repay upon conversion

193, ARK. STAT. ANN. § 84-493.5(b) (Supp. 1983) (productivity of soil).

194, CoLo. REV, STaT. § 39-1-103(5)(3) fj,g 3) (eaming on productive capacity of land during a
reasonable period of time, capitalized at a rate of 11%%.

195, MonT. ConE ANN. § 15-6-133(2) (1983) (agricultural use-value is based on its productive
capacity and the assessed value is 304 of use-value).

196. N.M. STAT. AnN, §§ 7-36-20(A), (D) (1978) (land's capacity to produce agricultural prod-
ucts with a state agency adopting regulations setting forth factors considered in the valuation pro-
cess. The repulations are to specify procedures to use in determining capacity of land to produce
agricultural products, establishing a carrying capacity through use of an animal unit concept as
measurement of production capacity, establish procedures 1o assure lands with similar production
capacity are valued uniformily, and provide period review of production capacitics and capaliza-
uon rates).

197. S.D.C.L. § 10-6-33.1{1)-(5) (1982). The following factors are taken into consideration in
fixing the true and full value of agricultural land that has been used primanly for agriculture for at
least five successive years immediately preceding the tax year for wl‘:ich assessment is to be made:
(1) capacity of land to produce agricultural products; (2) soil, terrain, and topographical condition
of property; (3) present market value of property as agricultural land; {(4) character of area in which
property is located; and (3) such other agricultural factors as may become applicable.

198. Wyo, STAT. Ann. § 39-2-103(b) (1977) (current use of land and capacity to produce agri-
cultural products, which is based on average yiclds of lands of the same classification under normal
conditions).

199, La. REv. STAT. ANN, § 47-2307 (West Supp. 1983). Net income is based on soil classifica-
tions, average soil productivity, cost of production, and gross returns for agricultural and horticul-
lu:ial lands. La. Cownst. art, VI, § 18(C) provides that valoation for assessment is 10% of use-
value.

200. Mo. Ann. STAT. § 137.021(1) (Vernon Supp. 1983). See o § 137.026. For further discus-
sion of preferential assessment in Missoun. See Diferential Assessment, supra nole 11,

201, S.D.CL. § 10-6-31.1 (1982),
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all or part of the taxes for a specified number of years they were excused
from paying prior to conversion.?®? Basically, a “rollback™ provision was
provided to recapture a portion of the tax savings in the event landowners
disposed of their holdings prematurely.®® Sometimes two assessed values
are determined annually for each qualifying parcel of land.** The value at
which the land is assessed on the tax rolls corresponds to its use-value in its
current qualifying use as in preferential assessment.?™ A second value rep-
resenting the assessed value that would have been assigned to the land in the
absence of a deferred taxation statute, which means an assessment according
to its current market value, is also recorded.?®® Taxes are paid on the basis
of the land’s use-value assessment as long as it is being used for qualifying
purposes under the statute.?” The state or local government recaptures all
or part of the difference between the use-value taxes paid and the taxes that
would have been paid under a market value assessment in the form of a
rollback tax when the land is sold or converted to a nonqualifying use.?%®
Deferred or “rollback™ tax payments when land is transferred from a
qualifying to a nonqualifying use vary from state to state.?”® Such payments
are ordinarily limited to a given percentage of the deferred taxes or to a
rollback for a limited number of years of deferred taxes.*' The number of
years benefit that will be recaptured ranges from two to ten with an average
of about five years.?'' A recent trend, particularly in states such as Connect-
icut that have modified an existing preferential assessment statute, has been
to base the “rollback™ tax on the market value of the land in the year of
conversion rather than on deferred taxes.?'? Some states impose a penalty in

202. Hapy & Si18oLD, supra note 24, at 2; Untaxing OPEN SPACE, siipra note 120, at 3; 4n
Analysis of Differential Taxation, supra note 120, at B28; Differential Assessment and Local Govern-
ment, supra note 120, at 558, Diferential Assesimend, supra note 22, at 377, Comprehensive Land
Lise Control, supra note 120, at 447-48; Differential Assessment of Agricultural Land in Kansas,
supra note 116, at 223,

203, Dvfferential Assessment and Local Government, supra note 120, at 558; Comprehensive Land
Lise Control, supra note 120, at 447-48; Differentiol Assessment of Agricuftural Land in Kansas,
supra note 116, ai 323,

204. An Analysis of Differentiol Taxation, supra note 120, at 828, See, eg, Ky, REV. STaAT.
§ 132.450(2)(g) (Supp. 1982).

205, Lire- Falue Assessment Legislation, supra note 120, at 207; Diferential Asressment and Local
Government, supra note 120, at 538, Comprehensive Land Use Comtrol, supra note 120, a1 447.

206. Hapy & SiBoLD, suprg note 24, at 3, Lire- Falue Assessment Legislarion, supra note 120, at
207, The assessor in other programs need not make a yearly calculation of the fair market value of
all enrolled land, Rather, the assessor determines the fair market value at the time of conversion to
a nongqualifying use and a charge is levied based upon the current difference between the fair
market value and the use-value. See, ep, Or. REv. STAT. § 308.397 (1981). See An Analysic of
Diferential Taxation, supra note |20, at 829,

200, Use- Falue Assessment Legislation, supra note 120, at 207,

208, Hapy & SIBOLD, supra note 24, at 2; Lie- Falue Assessment Legislation, supra note 120, at
207; Diferential Asressment and Local Governmeny, supra note 120, at 558, Comprehenvive Land Use
Conirel, supra note 120, at 447-48,

209. An Analysis of Differential Taxation, supra note 120, at 828-19. See UnTaxing OPEN
SPacCE; Use Value Assessment Legislation supra note 120, av 4.

210, Supra note 120, at 207, ’

211, Ar Analysiv of Differentiol Taxarion, supra note 120, at 828-29, See UnTaxing OpeN
SPACE, supra note 120, at 4.

212. Hapy & SipoLp, supre note 24, at 2. See Conw. GEN. STAT. § 12-504a (1981).
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addition to the rollback tax if the landowner changes land use without giv-
ing proper notification to the governmental authorities.*'? Others require
interest paid on the amount of rollback taxes,*'* while some do not.*'"*

Twenty-one states now permit deferred taxation of agricultural and
other qualifying lands.?'® Seven other states, Maine,*'” Maryland,*'® New
Hampshire,?'* New York,** Pennsylvania,?*' Vermont,*** and Washing-
ton,?** have a combination of the deferred taxation and restrictive agree-
ment approaches or use one approach for some qualifying lands and the
other approach for other qualifying lands.

Six of the twenty-one states having legislation allowing for deferred tax-
ation of qualifying lands had constitutional uniformity clauses providing
that property taxes be uniform upon the same class of subjects*** or prop-
erty?** within the territorial limits of the taxing authority. Three of those six

213. See R. GLoupDeEMANS, USE-VALUE FARMLAND ASSESSMENT: THEORY, PRACTICE AND
IMpPacT 15-19 (lnt'l Ass’'n of Assessing Officers Research & Tech. Serv. Dep't, 1974).

214. Alaska, Ilinois, Mebraska, Nevada, North Carolina, and Oregon, for example, require
that interest be paid on the rellback taxes, See UNTAXING OQPEN SPACE, supra note 120, at 4.

215. Kentucky, Massachusetts, Minnesota, Montana, New Jersey, Ohio, Rhode Island, South
Carolina, Texas, and Uhah do not require interest be paid on the amount of the rollback. See
UNTAXING OPEN SPACE, supra note 120, at 4-5; Lise- Falue Assessment Legisiation, supra note 120,
al 208,

216, AvLa. Const. arl. X1, § 217, amended by art. XI § 373, ALa. Cope § 40-8-1 (Supp. 1981);
ALASKA STaT. § 29.53.035 (Supp. 1983); ConN. GEN. STAT. AnN. §§ 12-63, -107a to 107e (1981);
DeL. CoDE ANN. tit. 9, §8 B328 10 8344 (1974 & Supp. 1982); ILL. ANN. STaAT. ch. 120 §§ 501, 501a
10 501a-3, 501e to 501g-1, 621.02 (Smith-Hurd Supp. 1982-1983), Kan. ConsT. ant. X1, § 12; Ky.
Rev, STaT. §8 132.010, 020, 450, 454 (1982 & Supp. 1982); Mass. ANN, Laws ch. 614, §§ 1-24
(Michie/Law Co-op. 1978 & Supp. 1982), MinN. STAT. AN, §§ 273,010, 010, 112, (115, 116, .12,
13(6), (8a) (West 1969 & Supp. 1983); Nen. REv. STaT. §§ 77-1343 10 -1348 (1981); Nev, Rev,
Stat. §§ 161,225, 227, 260, 325, 361A.010-280 (1981); N.J. STAT. ANN. §§ 54:4-23.1 10 -23.23
(West Supp. 1982-1983); N.C, GEN. STaT. §8 105-277.2 10 -277.7 (1979 & Sugp 1981); QHio REV.
CoDE ANN. BB 5713.30-.99 (Page 1980 & Supp. 1981); Or. Rev. STaT. §§ 215.203, 308.345-.406
(1981); R.1. GEN. Laws §§ 44-5-12, -39, 44-27-1 to -6 {1980 & Supp. 1982); 5.C. ConE §§ 12-43-220
1o -230 (1976 & Cum. Supp. 1982), TENN, ConE ANN. §§ 67-611, -650 to -638 (1976 & Cum, Supp.
1982); Tex. Tax CopkE AnNN. §§ 23.41-.56 (Vernon 1982); Utan Cope AN, §§ 59-5-86 1o -105
{1974 & Supp. 1981), Va. CODE §§ 58-769.4 to -769.15:1 (1974 & Supp. 1982). See Mass. ANN.
Laws ch. 61, E‘ﬁ 1-& {forest lands), ch. 61B §8 1-18 (recreational lands) (Michie/Law Co-op. 1978 &
Supp. 1982); N.C. Gew. STaT. §§ 105-278 (Supp. 1981) (historic property); Or. Rev. STaT.
ﬁ%ﬁ,?dﬂ-,?ﬂﬂ (1981} (open space); Tex. Tax Cope Anw. §§ 23.71-78 (Vernon 1982) (forest
land).

217, ME. REV. STAT. ANN. tit. 36, §§ 1101-1118 (West 1978 & Supp. 1982-19%3) (deferred taxa-
tion and development rights restrictive agreement).

218, Mp. ANN, CODE art, 81, 8§ 19(b)-(f) (1980 & Supp. 1982) (deferred taxation for farmland
& restrictive agreements for open space lands).

219, N.H. Rev. STAT. ANN. §§ 79-A:1-26 (Supp. 1981) (combination of deferred taxation and
discretionary casements).

220, M.Y. Acric. & MKTS, art. 25AA, §§ 301-306 (McKinney Supp. 1982-1983) (combination
of deferred taxation and agricultural districts).

221, Pa.5TAT. ANN. Lt 72, §§ 5490.1-.13 (Purdon Supp. 1983-1984) (deferred taxation of farm,
forest, & open space lands); Pa. STAT. ANN. tit. 16, §§ 11941-47 (Purdon Supp. 1983-1934) (cave-
nants for farm, forest, & open space lands).

222, V1. STaT. ANN. tit. 32, §§ 3751-3760 (1981 & Supp. 1983) (deferred taxation for agricul-
tural & forest lands); VT. STaT. Ann. tit. 10, §§ 6301-65 B (1973 & Supp. 1983} (development
rights wilh restrictive agreements).

223, WasH. Rev. Cone Ann. §§ 84.34.030-.160 (Supp. 1983-1984) (deferred taxation of quali-
fying lands); idd §§ 84.34.200-.380 (acquisition of devclopment rights).

224, DeL. ConsT. art. VILL § 1 (1897); MinN. ConsT. an. IX, § 1 (1857);, Or. CoNsT, art. |,
§ 32 (1859, amended 1917); Va. Cowsrt. ant. XII1, § 168 (1902).

225, Ky, CowsT, § 171 (1891, amended 1915); N.C. CownsT. ant. ¥, § 3 (1868, amended 1962).
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states, Minnesota, North Carolina, and Oregon, have retained those provi-
sions without amendment; therefore, they do not have any constitutional
restrictions on adopting legislation allowing for classification of qualifying
lands and permitting a preferential assessment with a deferred tax for
changing uses. Delaware, Kentucky, and Virginia retained their uniformity
clauses permitting classification,??® but Delaware and Kentucky added new
clauses permitting use-value assessment of agricultural lands and Virginia
added a new clause allowing partial relief of agricultural land from
taxation.??’

Twelve states had clauses requiring absolute uniformity in property tax-
ation.”*® Three of them, Alabama, Illinois (only for certain counties), and
Tennessee have amended their constitutions to allow classification of prop-
erty,**® and two, Kansas and Texas, adopted amendments permitting agri-
cultural land be valued on the basis of productivity.*® Absolute uniformity
clauses have been amended in Massachusetts,?*! Nebraska,”? New
Jersey,”* Ohio,®* and Utah*** to allow use-value assessment for agricul-
tural and other qualifying lands. Nevada's constitution was amended to
give partial exemption for agricultural land.>** South Carolina is the only
state among the twelve that has not amended its uniformity clause.®’
Neither the Alaska nor Connecticut constitutions contain uniformity clauses
and the Rhode Island Constitution only provides for a fair distribution of
government expenses.™"

Courts have interpreted constitutional uniformity clauses in Illinois and
South Carolina to permit differential assessment of agricultural lands. The
former absolute uniformity clause in the Illinois Constitution was amended
in 1970 to permit classification of property for tax purposes in counties with
a population of more than 200,000.2*® Shortly after the constitution was

226. DeL. ConsT. art. VIIL § I; Ky, ConsT. § 171; Va. ConsT. ant. X, § 1 (renumbered).

227, DeL. ConsT. arl. VIIL § I: Kv. Const. § 172A; Va, ConsT, ant. X, § 2,

228, Va. Const. art, X1, § 211 (1901); ILL. ConNsT, art. IX, § | (1870); Kan, ConsT, arl. X1, § 1
(1359); Mass. Cownst. pt. 1L, ch. 1, art. 4 (1780); Nee. ConsT, an. VIIL § 1 (1875); Mev. ConsT. an.
X, B 1 (1864); N.J, Const. art. VIIL, § 1, 1 1 (1947); Oxio CowsT. art. X11, § 2 {1851, amended
1929); 5.C. ConsT, art. X, § 1 (1895);, Tenw, ConsT. ant. I1, § 28 (1870); Tex. ConsT. art. VIIL § 1
(1876); Utan ConsT, art. XIIL, § 3 (1896, amended 1930).

229. ALa. Const. an. X1, § 217, amended by amend. 373; ILL. Const, art. IX, § 4(b) (propenty
mayl?e§dza;siﬁed for taxation in counties with a population of more than 200,000); Tenn, ConsT,
art. II, .

230. Kan. ConsT. art. X1, § 12, Tex. ConsT. art. VIIL, § 1-d-1{a).

231, Mass, Cowst. pt. 01, ch. 1, art. 4 [§ 36], amended’ by Articles of Amendment, art, 112
[ 258]. See Mass. ConsT. Articles of Amendment, art. 41 [§ 143) {periaining to wild or forest
lands and lands retained in a2 natural state); art. 99 [§ 245] (pertaining to agricultural and horlicul-
tural lands).

232, Mee. ConsT. ant. VIIL § 1.

233, M.J. CowsT. art. VILL §1, 1 I(b). The uvniformity clause in Mew Jersey has been inter-
preted by the courts not to require absolute uniformity, See supra note 84,

234, Owio Cowst. art. I1, § 36

235, UrtaH Const, ant, XILIL, § 3.

236. MNEv. CowsT, art. X, § 1. .

237, See S.C. CowsT. art. X, § 1. See alvo sypra note 78,

23B. See ALaska Const. ant. IX, § 3; Conn. CowsT. ant. 1, § 1; RI Const. art. [, § 2.

239, IL. Cowst. ant. IX, § 4(b) (1870, amended in 1970).
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amended, the legislature established a preferential system of valuation for
farmland in counties with a population of more than 200,000,>* but the stat-
utes were amended in 1973 to apply to all counties.**' In a challenge to the
constitutionality of the amended statute because of the population require-
ment in the constitution, the court held that the legislation did not impose
non-uniform real property taxes.**? South Carolina statutes provide that all
property subject to ad valorem taxes be classified before assessment.*** The
constitution states that the legislature will provide by law for a uniform and
equal rate of assessment and taxation®* and the statutes further provide that
all property be uniformily and equitably assessed throughout the state.?*®
Courts have held that there is nothing in the constitution prohibiting the
legislature from classifying property according to its use so long as the classi-
fication is reasonable and not arbitrary and the tax imposed is uniform on
the same class of property.?®

An annual application must be made for use-value assessment in sev-
eral states,””’ while the statutes in some others only provide that the land-
owner make an application.**® Only a one-time application need be made in
Nebraska, Nevada and in Texas for recreational, park, and scenic land.?*
Qualifying lands in North Carolina are initially classified into separate
classes for tax purposes®*® and then the owners make application to have the
lands appraised on the basis of present use-value.*!

Generally, agricultural land meeting the size,”*? minimum length of

240, Revenue Act of 1939, £§ 20a, 20a-1 to 20a-3.

241. ILL. Ann. STAT. ch. 120, §§ 501a-1 1o 5018-3 (Smith-Hurd 1982-1983).

241, Hoffmann v, Clark, 69 1l 2d 402, 423, 372 N.E.2d 74, 85 (1977). For further discussion,
sec Siegel, The Future of Classified Real Property Taxation in [llinois: The Wake of Haffmann v.
Clark, 11 Lov. U. Cui. L. 21 (1979). See alse supra note 115, L. Cowst. an. 1X, § 4(a) pro-
vides that taxes upon real property shall be levied uniformly by valuation ascertained as the legis-
lature shall provide by law,

243, 5.C. Cope § 12-43-220 (preamble) (Law, Co-op. 1982).

244, 5.C CowsT. art. X, § 1.

245. 5.C. CoDk § 12-43-210 (Law. Co-op. 1981). See 5.C. ConE § 12-43-220 {preamble) (Cum.
Supp. 1982) (ratio of asscssment to value in each class of property shall be equal and uniform
throughout the state). :

246. Holzwasser v, Brady, 262 5.C. 481, 488, 205 5.E.2d 701, 704 (1974); Newberry Mills, Inc. v.
Dawkins, 259 S.C. 7, 13, 190 5.E.2d 503, 506 (1972),

247. See. eg., ALASKA STAT. § 29.53.035(b) (1983); Der. Cope AnN. tiL. 9, §§ 8329, §334(3)
(1975 & Cum. Supp. 1982); ILL. A, STAT. ch. 120, § 501a-2 (Smith-Hurd 1983-1984); Kv. REv.
STAT. § 132.450(2)(a) (Bobbs-Merrill 1982); Mass. ANN, Laws ch. 61A. § 6 (Michie/Law Co-o,
1983); N.J. StaT. Ann. §8 54:4-21.2, -23.6 (West 1982-1983); Onio REv. CODE ANN, §5TL3.3I:
(Page 1982); 5.C. ConE § 12-43-220(d)(3) (Law. Co-op 1982); Tex. Tax Cope Ann, §§ 23.43(a),
Sd{g). T5(g) (Vernon 1982) (agriculiural land, open space land used for agricultural purposes, and
timber land); Utan Cope ANN. § 59-5-89(3)(a) (Supp. 1983); Va. CopE § 58-769.8 (1974). See
Mass. ANN. Laws ch. 61, § 2 (Michie/Law Co-op 1983) (certification of forest land every ten
years); OHio REV. Cope AnN. 8§ 5T13.22- 30 (Page 1980).

2438, See. eg., ALA. ConsT. an. X, § 217, amended by amend. 373(j); ALa. CoDE 8§ 40-7-25.1,
-.25.2(a) (Supp. 1981); OR. REV. STaT. § 308375(1) (1981}, R.I. GEN. Laws 85 44-27.3(a), (c), -
4{a), {c) (Michie/Law. Co-op. 1982).

249, Neb. Rev. STAT. § 77-1345(1) (1981}, Nev, Rev. Stat. § 361A.100 (1981) (application is
not made unless the land has a greater value for another use than for agricultural use); Tex, Tax
Cope Anw, § 23.84(a) (Vernon 1982).

250, N.C. GEN. STAT. § 105-277.3 (1979).

251 N.C. Gen. Star. §8 105-277.4(a)-(c) (Supp. 1981).

252, Jee, e, DEL. CoDE Ann. tit. 9, §§ 8329, 8334(2) (1974 & Supp. 1982) (five acres or more);
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time in the agricultural use,*** and income producing?** requirements is eli-
gible for classification and differential assessment. Alabama, Minnesota,
and Texas have more than one classification scheme. The constitution and
statutes in Alabama provide that all property be divided into four classes
and one of the classes is to be composed of agricultural, forest, and residen-
tial property.*** Property classified as agricultural or forest is assessed at 10%
of its fair and reasonable market value.?*®* However, under another classifi-
cation scheme, owners of property classified as agricultural or forest may
upon application and approval have their property assessed at 10% of its
current use-value rather than at its fair and reasonable market value ?*’
All real and personal property in Minnesota is classified,>** and there
are three classes relating to agricultural land,**® one relating to forest land,
and one relating to private recreational, open space and park land.?*® Under
one class, the first 240 acres of agricultural land used for homestead pur-
poses is assessed at a percentage of its market value, the specific percentage
depending upon the total market value.*®' Certain qualifying agricultural
lands, upon application of the owners, are assessed under a second classifica-

Ky. REv. STAT. §§ 132.010(9), {10) (Bobbs-Merrill 1982) (agricultural land—en contiguous acres
and horticultural land—five contiguous acres); Mass, Ann, Laws ch. 61A, § 3 (1978) (five acres);
NI StaT. ANN. § 54:4-23.2, -23.5 (West 1952-1983) (not less five acres); OHI0 REV. CODE ANN,
§8 5713.30(A)(1), (2) (Page 1983) (thirty acres; if less than thirty acres, minimum income required);
UraH CoDE ANN. §§ 59.5-87(1), -B9(2) (Supp. 1983) (not less than five acres). See Mass. AN,
Laws ch. 61, § 2 (Michie/Law, Co-op. 1983) (forest land, ten contiguous acres); &, ch. 61B, § 1
(recreational land, five acres). There are no parcel size restrictions for forest lands in Ohie.

253. See, eg, DEL. CopE Ann. tit. 9, § 8329, 8334(1) (1975 & 1982) (actively devoted to quali-
fying use for at least the two preceding years); Mass. AnN. Laws ch. 61 A, § 4 (Michic/Law. Co-op.
1978} (two pcrcccding years); N.J. STAT. Anw. §§ 54:4-23.2, -23.5 (West 1983-1984) (two preceding
years); Onio Rev. Cope Ann. §§ 5T13.30(A)(1), (2) (Page 1983) (three preceding years); UTan
CoDE ANN. §§ 59-5-87(1), -B%(1} (Supp. 1983) (two preceding years).

254. See, e g, DEL. CODE ANNM. UL 9, § E333 (1975} (gross sales of products produced on the
land have averaged at least $500 per year during the two preceding years), Kv. REv. STaT,
45 132.010(9), (10} (Michic/Law. Co-op. 1982) (centain annual gross income and income per acre
for three oul of the five preceding years from products produced, amount of which dependent upon
the size of the parcel); Mass. Ann. Laws ch. 61A, § 3 (Michie/Law. Co-op. 1983) (5500 per year
on five acres and §5.00 per acre for each acre over five acres, except for woodlands and wetlands
where the minimum s to be 50 cents per acre for all land exceeding five acres); N.J. Stat. Ann
§§ 54:4-23.5 (West 1983-1984) (same as Massachusetts); OHio Rev. Cope AnN. §§ 5T13.30{AN2)
(Page 1981) (income regalércmml if parcel under thirty acres), Utan Cope Anw, §§ 59-5-87(2), -
832} (Supp. 1983) (31,000 per year).

253, Ara. CowsT. art. X1, § 217, amended by amend. 373(a); ALa. Cope § 40-8-1{a) (Supp.
1982).

256. ALa, ConsT. an. XL §217, amended by amend. 3TI(b), ArLa. Cope § 40-8-1{a)
({Michie/Law. Co-op. 1981). All property is taxed at the same rate. ALa, Cowst. art. X1, § 217,
amended by amend. 373(b), (c).

257, ALa. Const. art. X1, § 217, amended by amend. 373(j); ALa. Cope §§ 40-7-25.1, -25.2(a)
{Michie/Law. Co-op. 1982). See ALa, CopE § 40-8-1(a) (Michie/Law. Co-op. 1982). Neither the
constitution or statutes require that notice be given to farm owners that they may seek to have their
farm land assessed according to its current use-value rather than upon its fair and reasonable
market value. Cooper v. Board of Equalization of Madison County, 392 So. 2d 244, 246 (Ala. Civ,
App. 1930).

258, MINN. STAT. ANN. § 273,13 (1969 & West Supp. 1983).

259, Minn. STAT. AN, 88 273011, .13 (subd. 4), (subd. &) {1969 & West Supp. 1983). See alvo
id §273.13 (subd. 6a) (West Supp. 1983) (relating to homesteads owned by family farm corpora-
tions or parinerships).

260, MmN, STaT. ANn. §§ 273.13 (subd, Ba), 273,112 (West 1983).

261. MiNn. STAT. ANN. § 273,13 (subd. 6, 6a) (West 1983).
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tion scheme in accordance with its agricultural use and the assessor may not
consider any added values resulting from nonagricultural factors.*®* All
other agricultural land is assessed under the third class at 19% of its market
value.*® Actually, only the second category of agricultural land involves
deferred taxation. Forest land is assessed at 19% of its market value.**
Owners of certain qualifying recreational, open space and park lands may
upon application have their lands assessed in accordance with its use-value
and assessors may not consider the value the lands would have if converted
to commercial, industrial, residential, or seasonal residential use.?

The Texas Property Tax Code has provisions relating to special assess-
ments for land designated for agricultural use,?® open space land devoted to
agricultural purposes,®’ timber land,**® and recreational, park, and scenic
land.?*® Land qualifying for appraisal as that designated for agricultural
use*™ must have been devoted exclusively to agriculture®™' for the preceding
three years.”’> The owner must be presently using and intending to use the

262, MINN, STAT. ANK. § 273,111 (subds. 4, &, B) (West Supp. 1983). Real property is consid-
ered to be in agricultural use provided that at least one-third of the total annpal family income is
derived from the land or the total production income including rental income is $300 plus 310 per
tillable acre and it is devoted to the production for sale of livestock, dairy animals, dairy products,
poultry and poultry products, fur bearing animals, horticultural and nursery stock, fruits, vegeta-
bles, forage, grains, and bees. Adjoining wasteland and woodland considered to be agricultural
use. fd at (subd. 6). Also, the land must consist of ten acres or more and be actively and exclu-
sively devoted to agricultural use as defined for that use and either is the homestead of the owner
or surviving relatives or has been in possession of the applicant, or his relatives for a period of at
least seven years prior to application for deferred taxation, or is the homestead of a shareholder in
a family farm corporation. Ja § 273111 (subd. 3).

Despite the statute réequiring annual application, the court has held otherwise. Schmadt v.
County of Hennepin, 301 Minn, &4, 87-88, 221 N.W.2d 553, 555 (1974). The “Minnesota Property
Tax Law,” also known as the “green acres statute,” was upheld in Efwelf v. Hennepin County, 301
Minn. 63, 76, 221 N.W.2d 538, 546-47 (1974) as establishang a reasonable classification for propeny
tax purposes based on use, .

263, MMM, S5TAT. ANN. § 273,13 (subd. 4)(b) (West Supp. 1983),

264, Minn. STAT. ANN. § 273.13 (subd. 8a) (West Supp. 1983).

265, Minw STaT. Ann.§ 273112 (subd. 3) (West Supp. 1983) (qualifying land must be actively
and exclusively devoled to recreational purposes, five acres or more in size, and be operated by a
private organization and open to the public, operated by a firm for the benefit of its employees, or
operated by a private club with fifty or more members); fad The Minnesota Open Space Property
Tax Law was upl:cld in Crchard Gardens Country Club, fnc. v. Commissioner of Revenue, 294
MN.W.2d 701 (Minn, 1980).

266. Tex. Tax Cope AnN. 55 23.41 10 23.46 (Vernon 1982). See Tex. Cownst. an. VIIL § 1-
dia).

. 1:}6".". Tex. Tax Cope Ann, 88§ 23.51 to 23.57 (Vermon 1982). See Tex. ComsT, art, VIIL, § 1-d-
(a).

268, Tex. Tax Cobe ANN. BB 23.71 10 23.79 (Vermnon 1982). Se¢ Tex. Cowst, an. VIII, § 1-d-
1{a).

269, Tex. Tax Cone Awn, §§ 23.81 1o 23 87 (Vernon 1982). Ser TeEx. ConsT. an. VIIL § 1-d-
lia).

270. Tex. Cownst. art. VIIL § 1-d{a); TEX. Tax Copi AN, § 23.41{a) (Vernon 1982). Agricul-
tural use means the raising of livestock or growing of crops, fruit, Aowers, and other products of the
soil under natural conditions as a business venture for profit which business is the primary occupa-
tion and source of income of the owner.

271. Apgriculture means the use of land to produce plant or animal products, including fish or
E;vuhr}r produects, under natural conditions, bul does not include processing afler production or

rvest or production of timber of forest products. Tex. Tax Cope Anw. §2342(d)1) (Vemon
1982}

272, Tex. CowsT. art. VIII, § 1-dic); TEX. Tax ConE ANN. § 23.42(a)(1) (Vermon 1982),
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land for agriculture as an occupation or a business venture project during
the current year.?”* Additionally, agriculture is the owner’s primary occupa-
tion and primary source of income.?” This land designated for agricultural
use is appraised at its value based on the land's capacity to produce agrwul—
tural products, which is determined by capitalizing the average net income
the land would have yielded under prudent management from production of
agricultural products during the five preceding years.?”® Open space land
devoted to agricultural purposes®™ to be eligible for deferred taxation must
be owned by natural persons who are residents of the state, located outside
the boundaries of a municipality, and have been devoted principally to agri-
cultural use for five of the preceding seven years.?”” The primary purpose of
this category of agricultural land is to preserve open space land.*”® Open
space land devoted to agricultural purposes is appraised on the basis of the
category of the land, using accepted income capitalization methods*™ ap-
plied to the average “net to land.”?* Such land is divided into categories
based on value classification considering the agricultural use to which the
land is principally devoted.?®’

Location of lands relative to zoning districts is important in Nebraska
and Oregon. Nebraska requires that the farmland be located within an agri-
cultural use zone and land that is removed from such a zone is disqualified

273, Tex. CowsT. art. VIIL § 1-d{a); Tex, Tax Cope ANN, § 23.42(a)(2) (Vernon 1982). See
Maxwell v. White, 564 5. W .2d 396, 400 (Tex, Civ. App. 1978) (the two requisites for agriculiural
use qualification for taxation purposes are that agriculiural operation was primary business as
Judged both by commiltment of efort and receipt of income).

274, Tex. CowsT. art. VIII, § 1-d(a); Tex. Tax Cope AN, § 23.42(a)(3) (Vernon 1982). See
Grandview Independent School Dist. v. Storey, 590 5.W.2d 215, 216 (Tex. Civ. App. 1979} (10
qualify for tax assessment based on its agricultural value, the land must be owned by natural
persons who use the land in raising livestock or growing crops as a business venture for profit and
such business must be the primary occupation and source of income of the owner),

275, Tex. Tax Cope Anw. § 23.41(a) (Vernon 1982). If the value of the land as determined by
the income capitalization method exceeds the market value of the land as determined by other
acceptable appraisal methods, the land will be appraised by the other methods.

276, Qualified open-space land means land that is currently devoted principally to agricultural
use to the degree of intensity generally accepted to the area, TeEx. Tax Cope ANN. § 23.51(1)
{Vernon 1982).

277, Tex. Tax Cone ANN, §8 23.51, .56(2), (3) (Vernon 1982).

278 See Tex, ConsT. art, VIII, § 1-d-1{a).

279, Income capitalization is the process of dividing net to land by the capitalization rate to
determine appraised value. Tex. Tax CopE Anw. § 23.51(5) (Vernon 1982). The capitalization
rate is ten percent or the interest rate specified by the Federal Land Bank of Houston for the
preceding year plus two and one-half percentage points. fol § 2353,

280, TEX, Tax ConE AnN, §23.52(1) (Vernon 1982). See Tex. Cownst. art. VIIL § 1-d-1(a).
Net to land means the average annual net income derived from the use of open space land that
would have been earmed from the land during the five-year period preceding the appraisal by an
owner wsing ordinary prudence in the management of the land and the farm crops or livesiock
produced or supported on the land and, in addition, any income received from hunting or recrea-
tional leases. TEX. Tax Copg Ann. § 23.51(4) (Vemnon 1982).

281, Tex, Tax CoDE AN, § 23.51(3) (Vernon 1982). Categories of land include, but are not
limited to, irrigated cropland, dry cropland, improved pasturc, native pasture, ouhard and waste
and may be further divided according 1o soil capability, irrigation, general topography, geographi-
cal factors, and other factors which influence the productive capacity of the category. See Briscoe
Ranches, Inc. v. Eagle Pass Independent School Dist,, 439 S.W.2d 118, 119-22 (Tex. Civ, App.
1969) (property assessment plan dividing land inte three general classes and setting a base value 1o
each classification was not arbitrary, capricious, or illegal as a matter of law).
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for use-value assessment and subject to rollback taxes.?®? Land outside a
farm use zone in Oregon must be presently used and have been used exclu-
sively as farmland during the preceding two years to be eligible for deferred
taxation, while that within a farm use zone need only be presently used ex-
clusively as farmland.”® Owners of farmland within a farm use zone need
not make an application, but those outside such zones must make an
application. 2™

Eligibility for deferred taxation in some states is dependent upon the
land’s inclusion in local development plans. Owners of agricultural *® for-
est,’® and open space’®” lands in Connecticut make an application to have
their lands so designated.*® Prior to classification of land as open space, the
municipal planning commission must designate in its development plans
such areas as open space lands for preservation.”® Any owner of agricul-
tural or forest land in Tennessee®® may file a written application with the
county tax assessor to have such land classified as agricultural or forest
land.**" If the assessor determines that it is agricultural or forest land it is
classified as such.*** Productivity is one of the determining factors for agri-
cultural land and management practices is one factor for forest land.*** The
municipal or county planning commission may designate lands for preserva-
tion in the land use or comprehensive plan as areas of open space land.?®*

182, NEep. Rev. STAT. § 77-1344(1); 1347(6) {1981).

283. Or. REv. STaT. § 308.370 (1981). Further eligibility requirements for land outside farm
use zones are that the land must be used exclusively for agriculture use in three out of the five

receding calendar years and produce a specific gross income from farm use based on acreage. fd
g 308.37(1). See id §308.3722) (gross income and acreage requirements). See alre id
4 215.0010-.190, .402-.422, 227.210- 300 (farm use zones).

284, Or. Rev. STaT §§ 308.370(1), (2), .375(1) (1981).

283, Farmland means any tract of land, including woodland and wasteland, constituting a farm
unit. Conw. GEn. CoDe ANN. § 12-107b(a) (1983),

286. Any tract or tracts of land aggregating (wenty-five acres or more bearing tree growih in
such quantity and so spaced as to constitute a forest area. Conn. GEN. STAT. ANN. § 12-107Th(})
{1933),

287. Any area of land, including forest land and wetland and not excluding farmland, the pres-
ervation or restriction of the use of which would maintain and enhance the conservation of natural
Or scenic resources, protect natural streams or water supply, promote conservation, enhance the
value to the public of abutting or neighboring parks, forests, wildlife preserves, or other open
spaces, enhance public recreation opportunities, preserve historic sites, or promote orderly urban or
suburban development. Conn, GEN, STAT. ANN, § 12-107b(c) (1983).

288, Conn. GEN. STAT. ANN, 88 12-107c(a), -107d(a), (c). -107e(b) (1983). The assessor in de-
termining eligibility for classification as agriculiural land considers acreage, portion actually used
for agricullural, productivity, gross income derived from land, nature and value of equipmeni
used, and cxient Lracts are contiguous.

289, Conn, GEN, STAT. ANN, § 12-107e{a) (1981).

290. Tenw. CODE AN, 67-633(a), (b) (Supp. 1983), Agricultural land is defined as a tract of
land at least fificen acres, including woodlands and wastelands which form a contiguous part of the
fifteen acres, constituting a farm unit engaged in or held for the production of growing of crops,
plants, animals, nursery, or floral products. Jd at (a).

Forest land is land constituting a forest unit engaged in growing trees under a sound program
ufsus!aincddyitld management of any other tract fifteen or more acres having a tree growth in such
quantity and quality and so managed as to constitute a forest. & at (b),

251 Temn, Cope ANN. §§ 67-654(a), -655(a) (1980).

192, id

293, Tenn. CoDE ANN. § 57-654(a) (agricultural land); -655(b) (forest land) (1980).

294, Tewnn. CoDE ANN. § 67-656(a) (1980). If no local planning commission, the state planning
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An owner of land in any area designated as open space land upon any
adopted plan may apply for classification of it as open space land on the
assessment rolls.***

Virginia requires the adoption of land use plans or that land be within a
district as a prerequisite to use-value assessment. The constitution allows
special classification of real estate devoted to agricultural, horticultural, for-
est, and open space uses.?® Any local unit of government that has adopted
a land use plan may adopt an ordinance providing for use-value assessment
and taxation of any of the special classes of real estate.?*” Owners may sub-
mit an application for such assessment only after adoption of the local ordi-
nance.”® Land used for agricultural or forest production within one of the
two types of agricultural or forestal districts that can be created under Vir-
ginia statutes®® automatically qualifies for agricultural or forest value as-
sessment whether or not the local unit of government has adopted a local
land use plan or ordinance providing for use-value assessment.*® Any own-
ers of land with at least 500 acres may under the Agricultural and Forestal
Districts Act™' submit an application to the local governing body for the
creation of an agricultural, forestal, or an agricultural and forestal district
within the locality.** This proposal is referred to the county planning board
and to an agricultural district advisory committee,** which in turn studies
the proposal and reports their findings to the local governing body. The
local governing body then holds a public hearing and may adopt the propo-
sal or any modified version it deems appropriate.”™ Lands within these dis-
tricts automatically qualify for an agricultural or forest value assessment.””

office may designate lands which are highly desirable to be preserved as open space. fd § 67-
656(b],

295, TeEwN. ConE ANM. § 67-656(c) (1976), Open space lands are other than agricultural or
forest lands of not less than three acres characterized by open or natural conditions. fd § 67-
653(c).

2%6. Va. Cownst. art. X, §2. Agricultural use means the production for sale of animals and

lants or under a soil conservation program agreement with the federal povernment. Va. CoDE
553-?&9.5[;} (1974) (minimum of five acres). fd. § 58-769.7(b)(1) (Supp. 1982). Horticultural use
means the production for sale of fruits, vegetables, or nursery and floral products or under a soil
conservation program. Va. Copk § 58-769.5(b) (1974) (minimum acreage of five acres). fd § 58-
T6R2.7(b)( 1} (Supp. 1982). Forest use means devoled 1o tree growth to constitute a forest area pre-
scribed by Department of Conservation and Economic Development. Va. Cope § 58-769.5(c)
(1974). Minimum acreage of twenty acres. Sl § 58-769.7(b)(2) (Supp. 1982). Open space means
preserved for park or recreational purposes, conservation of land or other natural resources, flood-
ways, historic, or scenic purposes, Va. Cope § 58-769.5(d) (1974). Minimum of five acres, except
cities having a population density greater than 5,000 per square mile, two acres. J/d § 58-
769.7(bX3) (Supp. 1982).

297. Va. CoDE § 5B-T69.6 (Supp. 1982).

298. Va. CopE § 58-769.8 (Supp. 1982).

299, Va, Coope 8§ 15.1-1306 1o -1513, 15.1-1513.1 1o -1513.8 {19E1 & Supp. 1982).

300, Va. Cope §§ 15.1-1512(A), -1513.7(3) (1981 & Supp. 1982). See id § 58-T769.6 (Supp.
1982).

30N Va, Cope 8§ 15.1-1506 to -1513 (1981).

302, Va. Cone § 15.1-1511{A) (1981). Mo one owner may own more than 3,500 acres in the
proposed district.

303, Va. Cope § 15.1-1510 (1981).

M. Va. Cope § 15.1-1511(D) {1981).

305. Va. Cope B 15.1-1512(A) (1981).
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All provisions under the Local Agricultural and Forestal Districts Act®® are
the same, except that no application may consist of less than twenty-five
acres.*”’

As with states permitting preferential assessments, the statutes authoriz-
ing deferred taxation for agricultural, horticultural, forest, and open space
lands could easily be amended to require implementation of soil conserva-
tion programs as a prerequisite for eligibility for use-value assessment. The
conservation prerequisite could be added to the definition of agricultural,
horticultural, forest, and open space lands*® In addition, the local ordi-
nances in Virginia providing for use-value assessment and taxation could
require conservation measures.*® Virginia land to be included in agricul-
tural and forestal districts could also be required to meet certain soil conser-
vation standards.®'® North Carolina already requires that agricultural,
forest, and horticultural lands be under a sound management program
before they can be designated special classes of property;*'! however, the
definition of a sound management program could be amended to make it
clear that it includes conservation measures.'? Alternatively, the definitions
of agricultural, forest, and horticultural lands could include conservation
programs as a prerequisite to classification.*'?

Factors used to determine use-value assessment could be redefined in
some instances as a method of providing tax incentives for soil conservation
programs. Statutes in several states provide that the soil productivity or in-
come producing capacity of the land is considered when determining as-
sessed value.*'* Added value due to increases in soil productivity or the
income producing capacity of the land caused by soil conservation practices
could be eliminated as a factor of consideration in determining assessed

306, Va. CoDE 88 15.1-1513.1 10 -1513.8 (Supp. 1982),

307. Va. Cope § 15.1-1513.6(B) (Supp. 1982).

308, See. eg. ALa. Coni § 40-8-1(bM3) (Supp. 1982). ALaska Stat, § 29.53.035(c) (1983);
ConN, GEN, STAT. ANN, §§ 12-10Th{a)-(c) (1983); DeL. ConE AwN. tit. 9, §§ 8330-2334 (15974);
Ky. REv. STAT. B§ 132.010(9), (10) (Supp. 1962); Mass. Ann, Laws ch. 61 A, B§ 1-3 (Michic/Law.
Co-op. 1978); Minn. STAT. Ann. §§ 273.111 (subds. 3, 6), .112 (subd. 3), .13 (subd. &) (West Supp.
1983); Neb. REv. 5TaT. §8 77-1343(1) (1981} Nev. REv. STAT. §§ 361A.020(1)(a), .030(1), 040(1},
050 (1981); NI STaT. ANN. B85 54:4-23.2 10 -23.6 (West Sup;:. 1983-1984), Omo Rev. CoDE ANM.
% STI3.30(A)1), (2) (Page Supp. 1982); Or. REv. STAT. §§ 308.372(1), (2) (1981); R.I. GEN. Laws

44-27-Xa)-(c) (Supp. 1982, 8.C. Cope § 12-43-230(a) (Supp. 1982); TENnN. CoDE ANN. §§ 67-
653(a)-(c) (1976 & Supp. 1983); TeEx. Tax CODE ANM. §§g§.4lﬂ], A2(a), S1(L(4), 56(2).(3),
T7(2), (3), .82(a) (Vernon 1982); Utan Cope ANN, 5§ 59-5-87(1), -88, -89(1), (2) (1974 & Supp.
1983); ¥a. Cone §§ 58-769.5(a)-(d) (1981).

30, Va. Cope § 58-769.6 (1981).

310, See Va. CopE §§ 15.1-1511(C), -1513.6(F) (1981 & Supp. 1982) (factors now to be taken
into consideration).

311, N.C. GEN. STAT. §§ 105-277.2(1) to (3) (1979). Sound management program means a pro-
gram of production designed to obtain the greatest net return from the land consistent with its
conservation and long-term improvement. Jfd at (6).

312, See N.C. GEN. STaAT. § 105-277.2(8) {1979) (where it could be amended).

313, See N.C. GEN, STAT. 88 105-277.2(1)-(3), -277.3(a)(1)-(3} (1979) (where it could be added).

314. See ALa. CopE § 40-7-25.1 (Supp. 1981) (farm income, soil productivity or fertility, and
topography), Conn. GEN. STAT. ANn. §§ 12-107c(a), -107d{a), -107e(b) (1981); DEL. CODE ANN,
tit. 9, §§ B335(b), (c) (1974); Ky, REV, STAT. § 132.010(11) (Supp. 1982); Tenn. CoDE ANN, §§ 67-
654(a), -655(b) (1976), Tex. Tax Conk ANN. BE 23.41(1), S1(4), .71(2), .73(a) (Vernon 1982}, Va.
Copk § 58-769.9(a) (Supp. 1982).
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value by an amendment to the statutes. For example, in Texas, “net in-
come” 15 defined as that derived using ordinary prudence in management,*'*
but it could be redefined to exclude the extra income derived from the im-
plementation of conservation measures. Precedence exists in some states for
eliminating certain improvements to real property when determining as-
sessed value that could be used as examples for conservation programs.
North Carolina and Rhode Island assess buildings with solar or wind energy
heating or cooling systems as if the buildings had conventional systems and
no additional value is assigned for the difference in cost between the solar or
wind energy systems and conventional systems.?'¢

Statutes requiring the payment of deferred or “rollback” taxes when
lands cease to be used for the purposes that made them eligible for differen-
tial assessments could be amended to require the payment of certain
amounts of rollback taxes for failure to maintain a recommended soil con-
servation program on the land, just as if the land was sold or its use changed
to a nonqualifying use. Rollback taxes are generally the difference between
the taxes paid on the basis of use-value assessment and the taxes that would
have been paid had the land been valued and assessed on the basis of mar-
ket value. The number of years land is subject to deferred taxes upon sole or
change of use varies, but most provide for the current year plus the preced-
ing two, three, four, or five years.*'” Minnesota is only the current year,
Delaware, the current year plus the preceding year, and Nevada, the current
year plus the preceding seven years.*'®

In Rhode Island, deferred taxes are based on market value at the time
of sale or conversion, the percentage of which being dependent upon the
number of years it was classified for use-value assessment before it was with-
drawn.*'® The length of time for deferred taxes in Oregon is dependent
upon whether the land was located in a farm use zone.**® If classified land in
Connecticut is sold within ten years afier acquisition or classification, which-
ever is earlier, it is subject to a conveyance tax applicable to the total sales

315. TEx. TAx CobE ANN. § 23.51(4) (Vernon 1962),

316. See N.C. Gen. STaT. § 105-277(g) (1979); R.I Gen. Laws § 44-3-18(B) (Supp. 1982).

31T See, eg . ALASKA STAT. § 29.53.035(a) (1972); Kv. REv. STaT. §§ 132.450(2)([), .454(1)
(1974 & Supp. 1982); N.J. STAT. Anni. § 54:4-23.8 (West Supp. 1982-1983) (all providing for cur-
rent year plus the preceding two), ALa, CoNsT, art. X1, § 217, ar amended amend. 373(j); ALa.
Cope § 40-7-25.3 (Supp. 1981} ILL. AnN, STaT. ch. 120, § 501a-3 (Smith-Hurd Supp. 1982-1983);
N.C. GEN. STaT §§ 105-277.4(c), -277.6 (1979 & Supp. 1981); TeEnn. ConeE ANN. § 67-657(c)
{Supp. 1982); Tex. ConsT. art, VIIL § 1-d(fy; Tex. Tax guui—; AN, § 23.46(c) (Vernon 1982) (cur-
rent year plus the preceeding three), OHio REv. CoDE ANN. § 5713.4 (Page 1980) (current year
plus preceding four); Nes. Rev. StaT. § 77-1348(1)(a) (1981); S.C. ConE § 12-43-220(d)(4) (Supp.
1982);, Utan CobE AnN. § 49-5-91 (1974); Va. Cope § 58-769.10(A) (Supp. 1982) (all providing
for current year plus preceding five).

318, MinM. STaT, ANN, § 273111 (subd. 9) (West Supp. 1983) (seven years for open space
land). fd §273.112 (subd. 7))k DEL. CODE ANN, tit. 9, § 8335(d) (1974); Nev. REv. STaT.
§ 361A.280(1) (1981) (plus a 20 percent penalty).

319. R.L GEw. Laws § 44-5-39 (Supp. 1982).

320. Or. REv. STaT. §§308.395(1), (2) (1981) (outside farm use zone—fve years), id
§ 308,399(1) (within farm use zone—ten years).
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price of the land with the rate based on the number of years of ownership.**!
Agricultural and horticultural land in Massachusetts that becomes disquali-
fied by sale or change in use is subject to a conveyance tax and a rollback tax
if the amount of the rollback tax exceeds the amount of the conveyance
tax.’?* If the land is sold for another use within a period of ten years after
acquisition or the owner changes the land’s use to a nonqualifying one
within ten years after acquisition, the owner must pay a conveyance tax, the
amount of which is based on the number of years of ownership.’** Convey-
ance taxes are applicable to the total sales price if the land is sold and to fair
market value, as if the land had actually been sold, if the use had been
changed to a nonqualifying one.*** Rollback taxes are applied to the land
during the current tax year and the four preceding years when the land’s use
is changed to a non-qualifying use, provided the rollback taxes exceed the
conveyance taxes, in which case the conveyance taxes are not imposed.***

Tax Incentives Under Restrictive Agreements

The third type of differential assessment is restrictive agreements. This
approach requires landowners, if they desire to receive tax concessions, to
voluntarily contract with the appropriate governmental unit for a term, usu-
ally ten years,** to keep their lands in a qualifying use.**” Generally, either
party must give several years notice if they intend to change land use. After
giving notice, the land either reverts to standard taxation or some type of
charges are imposed.**® Changing the use of the land prior to termination of
the agreement or without giving proper notice of termination is a breach of
the agreement and will lead to the imposition of rollback taxes or a
penalty.3?*

Usually landowners are required to petition the state or local govern-
ment to receive the tax relief. In evaluating petitions, the state or local gov-
ernment balances the general welfare interests in preserving the land in its
present condition against the loss of revenue that will result from reduced
taxes. The state or local government in granting restrictive agreements has
as an option choosing the area they want to preserve and contract with a

321, Con, GEM. STAT, ANN. § 12-504a (1981). The rate is 10% if sold during the first year of
owners and goes down to one percent il told during the tenth year of ownership.

322, Mass. AN, Laws ch. 61A, §§ 12, 13 (Miclue/Law. Co-op. 1978).

323, Mass, Ann, Laws ch. 61A, § 12 (Michie/Law. Co-op. 1978). The conveyance tax is 10% if
sold within the first year of ownership progressively down 1o one percent if sold in within the tenth
year of ownership.

324. fd Fair market value determined by the board of assessors is used in liew of wotal sales
price for change in use 1w a nonqualifying one,

325, Mass. Awnw. Laws ch, 614, § 13 (Michie/Law. Co-op. 1978).

326, See UnTaxiNG OPEN SPACE, supra note 120, at 4.

3127, An Analysiz of Differential Taxation, supra note 120, at 829, See Hapy & SIBOLD, supra
note 24, at 3; UNTaxmG OPEN SPACE, supra noe 120, at 5; Ca.qpm&m’ve Land Use Comrol, Supra
note 120, at 44%. Basically, these agreements prohibit the development of agriculture, forest, or
open space lands for a specified period of time.

328. Hapy & SIBOLD, supra note 24, at 3.

329. M, Comprehensive Land Use Control, supra note 120, at 449 An Analysis of Differential
Taxavion, rupra note 120, at 829,
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limited number of landowners. Moreover, this contract participation allows
state and local governments to monitor the program to minimize abuses.**”

Traditional market value assessment need not be abandoned under re-
strictive agreements. Tax assessors in appraising land at its “highest and
best™ use would consider the restrictions placed in the agreement on use of
the land. Such restrictions would in effect preclude the assessor from con-
sidering the land’s development potential because development is prohib-
ited. As a result, assessment for tax purposes is based on the land’s
allowable use, such as farming, forestry, or open space. If the agreement is
breached, annual rollback taxes would equal the difference between the
highest and best use assessment with the restriction (farming, forestry, or
open space) and the highest and best use assessment without it (urban
development).??!

Four states; California, Hawaii, Michigan, and Wisconsin; now permit
differential taxation of agricultural and other qualifying lands that are under
restrictive agreements.’*? The California Constitution required that prop-
erty be taxed in proportion to its value and constitutions in Michigan and
Wisconsin provided that there shall be a uniform rule of taxation.*** Consti-
tutions in California and Wisconsin required absolute uniformity.*** The
uniformity clause in Michigan, which provided that there shall be a uniform
rule of taxation, has been interpreted to allow certain classification of prop-
erty.*** California and Wisconsin have since amended their constitutions to
provide for differential assessment of agricultural, forest, or open space
lands.** When Michigan adopted its new constitution, the uniformity
clause was changed to permit the legislature to provide for alternative means
of 1axation of designated real property in lieu of general ad valorem taxation
and taxes other than ad valorem need only be uniform within each class.**’
Hawaii does not have a uniformity clause in its constitution.

Any county or city in California having a general plan may by resolu-
tion establish an agricultural preserve containing at least 100 acres. Such
preserves are established for the purpose of defining those areas within
which landowners would be willing to enter into contracts.**® After estab-
lishment, a city or county may enter into contracts to preserve eligible lands

330. Comprehensive Land Use Control, supra note 120, at 449, Differential Assessment of A gricud-
fural Land in Kansas, supra note 116, at 225-26.

3N, Comprehensive Land Use Conrrol, supra note 120, at 450.

332, CaL. Gov'rt CopE §§ 51200-51295 (1983);, CaL. Rev. & Tax Cope §§ 421 10 430.5, 431 to
439.4 (West Supp. 1983), Hawan REv. STAT. B§ 246-10, -12 to -12.2 (1976 & Supg. 1982); Mich,
ﬁg;lr.lgl‘,s.-;;rs Anm. 88 554.7001-719 (West Supp. 1983-1984); Wis, Star. §§ 71.09(11), 91.01-79

333, Car. ConsT. ant. X111, § | (1879); MicH. ConsT, art. X, § 3 (1908); Wis. Cowst. art VI,
§ 1 (1948, amended 1961).

334, See supra note 72,

335, See supra note 74,

336, Cavr. Const. an. XIIL § 8 Wis. ConsT. art. VIIL § L.

337. Mich. ConsT. art. IX, § 3.

338 CavL. Gov't Cope § 51230 (1983).
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in such preserves as agricultural®*® Land must be devoted to agricultural
use and be located within an area designated by a city or county as an agri-
cultural preserve before it is eligible for contract.**® Every contract provides
for the exclusion of uses other than agricultural and other than those com-
patible with agricultural uses for the duration and are binding on future
owners.>*! Contacts must be for at least ten years and are automatically
renewed for that term unless notice of nonrenewal is given.*** Either the
landowner or city or county may provide written notice ninety days before
the expiration of the contract of its intention not to renew.**

Apgricultural land subject 1o enforceable land use contracts is assessed
on the basis of those restrictions by using the capitalization of income
method.** Landowners have to pay a cancellation fee when contracts are
cancelled equal to 12'%4% of the full cash value of the land afier it is free of
the contractual restrictions.** Deferred taxes are also levied after cancella-
tion and these are based on the assessed value of the land as though it was
free of the contractual restrictions.** This is determined by subtracting the
assessed value of the restricted land during the first year of restriction from
the assessed value of unrestricted land during the same year and multiplied
by a factor specified in the statutes depending upon the amount of time the
contract was in effect.’** From this amount the cancellation fees are sub-
tracted to determine the amount owed.**

Hawaii has two taxing schemes for agricultural land. One relates to
land dedicated to a particular purpose and the other to land classified for tax
purposes as agricultural. A state land use commission divides all land in the
state and establishes four land use districts; urban, rural, agricultural *** and
conservation; into which all the land must be placed**® Owners of land
used for agricultural or ranching purposes must petition the state director of
taxation to have it dedicated for that purpose.?®' Dedicated lands may be
located in any of the four use districts. If the petition for dedication is ap-
proved, a landowner forfeits the right to change use for the next ten or
twenty years.”*® Land in agricultural districts may be dedicated for a

339. Car. Gov't Cone § 51240 (1983).

340. CaL. Gov'r Copke § 51242 (1983).

34l. CaL Gov't CoDe §SI243{a]. l:b) (1983).

342, Car Gov't Copke § 51244 (198

343, CaL Gov'r Cope § 51245 [I933]

344, CaL. ConsT. ant. XIIL, § §; CaL. Rev. & Tax CoDE §§ 423, 426 (West Supp. 1983).

345, Car. Gov't Copke § 51283 (1983).

346, CaL. Gov't Cope § 51283 1{a)(1) (1983).

37, Car, Gov'r Cope §§ 51283.1(a)(2)-(3), (b), {d) (1983).

348, Car. Gov'r Cope § 51283.1(e) (1983).

349. Agricultural districts include uses such as the cultivation of crops, orchards, forage and
forestry; farming activities or uses related to animal husbandry, game. and fish progation; services
and uses accessory to the above activities including, but not limited to, living quarers or dwellings,
mills, storage facilities, processing facilities, and roadside stands for the sale of products grown on
the premises, and open arca recreational facilities. Hawan REV, STAT. § 205-2 (Supp. 1982). See
Hawan REv, STAT. § 205-4.5 (1976 & Supp. 1982) (permissible uses in agricultural districts).

350. Hawan Rev. STat. § 205-2 (Supp. 1982).

351, Hawan REv. STaT. § 246-12(b) (?’5‘76}

352, Hawanm REV, STAT. § 246-12(c) (1976).
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twenty-year period.?*?

Agricultural land that is dedicated is assessed at its use-value for agri-
cultural purposes. Land dedicated for ten years is taxed on its full assessed
value in agricultural use and that dedicated for twenty years is taxed at 50%
of its assessed value.?® Failure of the owner to observe the restrictions on
the use of the land cancels the dedication and special tax assessment privi-
lege retroactive to the date of dedication, but in no event further back than
the term of the original dedication. All differences in the amount of taxes
that were paid and those that would have been due from assessment in the
higher use are payable with a 10% a year penalty from the respective dates
that these payments would have been due.?**

Under the classification scheme, all real property in Hawaii is classified
into six classes for tax purposes, one of which is agricultural.*** In determin-
ing classification the state director of taxation considers the land use dis-
tricts.**” Land classified as agricultural is valued for tax purposes in
accordance with its use whether or not it is dedicated to agriculture.**® In
determining the value of land classified as agricultural, whether or not the
land is dedicated to agriculture, consideration is given to rent, productivity,
nature of agricultural use, location, accessibility, size, shape, topography,
quality of soil, water, and other factors deemed appropriate.**® A deferred
or rollback tax up to ten years is due if the land changes use.*

An owner of land in Michigan desiring a farmland development rights
agreement may file an application with the county board of supervisors.*®!
The application, if approved by the county board, is forwarded to the State
Department of Natural Resources for approval or rejection.® If approved,
the department prepares a farmland development rights agreement for exe-
cution by the landowner that contains, among other things, that land im-
provements cannot be made except for uses consistent with farm operations
353. Hawan REV. STAT. § 246-12(a) (1976).

3154, Hawan REV. STaT. B§ 246-12(a), (k) (1976).

355, Hawan Rev. StaT. § 246-12(d) (1976).

356, Hawan Rev. STaT. § 246-10(d)(1) (Supp. 1982).

357. Hawan REV. STAT, § 246-10(d){2) (Supp. 1982).

358, Hawan Rev. Start. § 246-10(a) (1976).

359, Hawan REY. STaT. § 246-10(0)(2) (Supp. 1982).

360. Hawan REv. StaT, § 246-10(0)(3) (Supp. 1982).

36l. MicH. Comp. Laws ANN, § 554.705(1) (West Supp. 1983-1984). Qualified farmland is a
farm of forty or more acres, in one ownership which has been devoted primarily to an agricultural
use; of a farm between five and forty acres devoled primanly to agriculture use, which has pro-
duced 2 gross anoual income from agriculture of 3200 per year or more per acre of cleared and
tillable land; or a farm designated by State Department of Agriculiure as a specialty farm in one
ownership which has produced a annual income from agricultural use of $2,000 or more.
MicH. COME. LAWS ANN, § 554.703(6) (West Supp. 1983-1984),

Drevelopment rights means the right to construct a building or structure, to improve land, or
the extraction of minerals incidental to a permitted use or as shall be set forth in the instrument.
fd at (3).

A restrictive covenant, evidenced by instrument whereby the owner and state, for term of
years, agree Lo jointly hold the right to develop the land as may be expressly reserved in the instru-
ment, and which contains a covenant running with the land, for a term of years, not to develop,

except as this right is expressly reserved in the instrument. Jai at (4).
362, Micu. Comp. Laws AnNN. §§ 554.705(4), (5), (7) (West Supp. 1983-1584).
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or with the approval of the local governing body and the department.*®
Owners of farmland and related buildings covered by a development rights
agreement and who file a state income tax return are eligible for a credit
against the state income tax liability for the amount by which the property
taxes on the land and structures used in the farming operations restricted by
the agreements exceeds 7% of the income.**® The owner may make applica-
tion for release from the agreement and if granted, a rollback tax is levied
for the total amount of the credit for state income tax.?$?

Wisconsin landowners are eligible for permanent farmland preserva-
tion agreements if the local government has adopted either a certified agri-
cultural preservation plan or an exclusive agricultural zoning ordinance.*®¢
Land in urban counties to be eligible must be located within an area zoned
for exclusive agricultural use under an ordinance certified by the State Agri-
cultural Lands Preservation Board and the town in which the land is located
must have approved the ordinance.*®” Land in rural counties is eligible for
permanent program agreements if the county has adopted an agricultural
preservation plan certified by the state board, or an exclusive agricultural
zoning ordinance certified by the state board and the land is located within
one of those areas.?® If any city, town, or village has adopted its own certi-
fied exclusive agricultural zoning ordinance or a town has approved a simi-
lar county zoning ordinance, eligible land must be within the area zoned for
agricultural use.*® Applications for farmland preservation agreements must
be approved by the local governing body and submitted to the Wisconsin
Department of Agriculture, Trade and Consumer Protection for signa-
ture.*’® An approved farm conservation plan must be in effect prior to ap-
proval of an agreement.?”'

Lands under farmland preservation agreements located within an area
of the county subject to either exclusive agricultural zoning or an agricul-
tural preservation plan are eligible for tax credits of 70% of the potential
credits calculated under a “circuit-breaker” formula.*” A 70% tax credit is

363, Micu. Comp. Laws AnNN, §§ 5534.705(7), (8) (West Supp. 1983-1984). See
§§ 554.705(7)(a), (c)-(c) (other conditions in agreements). Agreements constitute a dedication to
the public of development rights in the land for term specified in apreement, but not less than len
years. Jd § 554.704(1).

364. MicH. Comp. Laws Ann. 8§ 554.710(1), (2) (West Supp. 1983-1984).

365, MicH, Comp. Laws Ann, § 3534.712(2)(b), (4) (West Supp. 1983-1984),

366. Wis. STAT. §§ 91.11(1)(a), (b) (1981-1982). Landowners were eligible for initial farmland

reservation agreements until September 30, 1982, after which date they expired. Wis. STaT.

F1L31, 35(2) (1981-1982).

367, Wis. STaT. § 91.11{3) (1981-1982).

168, Wis. Stat. s 91.11(2) (1981-1982).

369, Wis. STAT. § 91.11(4) (1981-1982).

370, Wis, Stat. § 9113 (1981-1982).

371, Wis. STAT. § 91.13(8)(d) (1981-1982). Deviation from the conservation plan is permitted if
Soil Conservation Service or soil and water conservation district personnel are unavailable to lay
cmt the suggested practices on the land or if the practices are not economical for the owner Lo

?12 Wis. STaT. §‘.I'I 081 i}('b;lﬁ](c) (1981-1982). The circuit-breaker formula relieves farm-
land owners from paying excessive property taxes under a “threshold” concept; “excessive”™ prop-
erty taxes is that amount of the property tax bill exceeding a certain threshold percentage of
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available on farmland located in an urbanizing area if the farmland is iden-
tified as such in the preservation plan and the owner signs a special transi-
tion area agreement.”” If a county has both exclusive agricultural zoning
and a preservation plan, land located within an area covered by both is eligi-
ble for 100% of the potential tax credit calculated under the “circuit-
breaker” formula.*” Landowners are ineligible for tax credits if they have
been notified of a violation of the farm conservation plan.*™

A lien is recorded against the property for all tax credits received during
the past ten years the landowner was eligible for such credits if either the
farmland preservation agreement expired or the land was rezoned out of the
exclusive agricultural district. Interest is assessed beginning when the agree-
ment expired or the land was removed from the exclusive agricultural
zone.*”® When a farmland preservation agreement is relinquished before its
expiration date with state and county approval or a transition area agree-
ment expires, a lien is recorded against the land for all tax credits received
during the last ten years that the land was eligible for such credit and inter-
est is assessed starting at the time the credit was received until the lien is
paid.”’

Several methods may be used to integrate soil conservation programs
into the differential assessment tax statutes for agricultural lands in the four
states requiring restrictive agreements, Local governments in California
could require that landowners have a conservation plan in effect as a prereq-
uisite before entering into contracts to restrict land use to agriculture in agri-
cultural preserves.*”® Contract provisions could also require the
maintenance of soil conservation programs.*” Failure to maintain such
programs could cancel the contracts and subject the landowner 1o the can-
cellation fee.**® Soil conservation programs could be required before dedi-
cation of land in Hawaii for agricultural purposes and failure to maintain
such programs could cancel the dedication.®' Increased productivity due to
conservation measures could be eliminated when determining farmland
value under the Hawaii classification scheme for differential assessment of
agricultural land.**?

The definition of farmland in Michigan could be amended to include
conservation programs as a prerequisite for approval of agreements.’® As
soil conservation districts now have review authority over applications, the

household income. Threshold percentages vary with the household income so that greater thresh-
nld;:emcntag:s are assigned to larger houschold incomes. Id. § 71.09(11)(b).
1. Wis. StaT. §?l 09{11)(bH3)(c) (1981-1982).

374, Wis. STaT. §§ 70.09(11(B)(3)(a), (b (1981-1982).

375, Wis. Stat. § 7L09(11)(o) (1981-1982).

376. Wis. STAT. § 91.19(8) (1981-1982).

377, Wis. STAT. §91-1%(T) (1981-1982).

378, See CaL. Gov'T CoDE §§ 51240, 51242 (1983).

379, See Cavr Gov't Cooe § 51243(a) (1983).

380, See Cal. Gov't CoDE § 51283 (1983).

381, See Hawan Rev. STaT. § 246-12(b), (d) (1976 & Supp. 1982).

382, See Hawan Rev. STAT. § 246-10{f)(2) (Supp. 1982).

3B3, See MicH. Comp. Laws ANN, § 554.702(6) (Supp. 1983-1984),
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statutes could be amended to provide that they could have approval author-
ity over a conservation program.*™ Approval of agreements by local and
state agencies could be based on implementation of soil conservation pro-
grams.**> A provision could be added to the agreement requiring mainte-
nance of soil conservation programs’* The state is empowered to
relinquish its rights in the agreement early and that provision could be
amended to permit the state to relinquish the agreement and subject the
owner to rollback taxes for failure to maintain a conservation program.**’

Wisconsin requires participation in a soil conservation program as a
prerequisite for differential assessment under farmland preservation agree-
ments. A farm conservation plan must be in effect before approval of an
agreement.’®*® Owners of land under a farmland preservation agreement
failing to comply with the farm conservation plan are given one year to com-
ply.*** Compliance can be enforced by an injunction or civil penalty for
actual damages up to double the value of the land at the time the agreement
application was approved.’™ Also, if owners fail to renew a permanent
agreement at its expiration date or relinquish it, with state approval, prior to
expiration, deferred or rollback taxes for all credits received for up to ten
years are assessed against the owners.*"

Tax Incentives Under Combination of Deferred Taxation and Restrictive
Agreements

Seven states, Maine, Maryland, New Hampshire, New York, Penn-
sylvania, Vermont, and Washington, have a combination of the deferred
taxation and restrictive agreement approaches or use one approach for some
qualifying lands and the other approach for other qualifying lands.**> Uni-
formity clauses in Maryland and Washington provide taxes be uniform on
the same class of property and in Pennsylvania be uniform on the same class
of subjects.**® None of these three have been amended. Maryland’s consti-
tution provides for separate assessment, classification, and subclassification
of land and improvements on land and uniform taxation on each class or
subclass of land improvements.** The Pennsylvania clause has been re-
numbered and the Washington one has remained the same.’® The New
York Constitution does not have a uniformity clause and the Vermont one

384, See MicH. ComP. Laws ANM, § 554.705(2) {Su‘pp 1983- 1954'}

385, See Mich. Comp. Laws Ann, §§ 554.705(4)-(7) (Supp. 1983-1984).

386, See MicH, Comp. Laws ANM. §8 554.705(7)(a)-(e) (Supp. 1983-1984),

3BT, See MICH, CoMP. Laws ANMN. § 554.712(2)(a), (5) (Supp. 1983-1984).

3ER. Wis. STAT. § 91.13(8)(d) (1981-1982).

389, Wis, STAT. § 91.21(3) (1981-1982).

390, Wis. STat B 9L21(1) (1981-1982).

391, Wis. STAT. §§ 91.19(1), (2), (7}, (B) (1981-1982),

392, See supra notes 217 to 223

393, MD. CoNsT. DECL. oF RIGHTS art. 15 (1867, amended 1915). WasH, ConsT. art. VII, § |
(1883, amended 1830); Pa. ConsT. art. 1X, § 1 (1874).

394. Mp. CownsT. DeCL. oF RiGHTS art. 15.

395, Pa. Const. an. VIIL § 1; Wass, Const. art. VIL § 1.
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only requires fair distribution of government expenses.’®® Maine's former
constitution provided that property be taxed according to its value and New
Hampshire's provided that the legislature may impose proportional and rea-
sonable assessments, rates, and taxes upon all persons within the state.”®’
An amendment in Maine provides that agricultural and forest lands be as-
sessed in accordance with current use-value and that deferred taxes be levied
for up to the preceding five years if there was a land use change and in New
Hampshire the amendment provides for assessment of any class based on
current use-value ***

Maine, Vermont, and Washington have statutory provisions permitting
deferred taxation for agricultural, forest, and open space lands,** in addi-
tion to permitting differential assessment when local governments require
easements or development rights in agricultural, forest, and open space
lands to preserve them.*® New Hampshire and Pennsylvania permit de-
ferred taxation of agricultural, forest, and open space lands*"' and have pro-
visions for differential assessment when landowners convey covenants or
discretionary easements to local governments 1o preserve farm, forest, and
open space lands.** Maryland has deferred taxation for farmland and re-
strictive agreements to permit differential assessment for open space.*”
New York provides for deferred taxation for farmland in agricultural dis-
tricts, but contracts must be entered into between the landowner and local
government committing land to agricultural use if outside a district.**

In Maine the owners of farmland and open space land apply to the
assessor to have their lands assessed at current use-value.*” If accepted for
classification as farmland**® or open space land,*”" good farmland will be
assessed at 100% of its current use-value, very good farmland at 120% of

396, VT1. ConsT. ch. I, art. 9.

397, MeEe. Cowst. art. IX, §9 (1819); N.H. Const. pt. 11, art. 5 (1784).

398, MEe. ConsT. ant. IX, § 8 N.H. ConsT. pt. [1, an. 5-B.

399, MEe. REv. STAT. ANN. it 36, §8 1101-1110, 1112-1118 (1978 & Supp. 1982-1933); V1.
STAT. ANN, tit. 32, §§ 3751-3760 (1981 & Supp. 1983); Wasn. Rev. Cope ANnN. §§ 84.34.030-.160
{Supp. 1983-1984).

4(5. ME. REV. STAT. ANN. tit. 36, § 1111 (1978}, ¥1. STAT. ANN. tit. 10, §§ 6301-6308 (1973 &
Supp. 1983), WasH. REV. CODE AN, §§ 84.34.200- 380 (Supp. 1983-1984).

1. N.H. REv. 5TAT. AnN. §§ 79-A:1 to :14 (Supp. 1981); Pa. STAT. ANN. tit. 72, §§ 54%0.1-.13
{Purdon Supp. 1983-1984).

402. MN.H. REV. STAT. ANN. §§ 79-A:15 to :26 (Supp. 1981); PA. STAT. ANN. tit. 16, §§ 11941-47
(Purdon Supp. 1983-1934).

403. Mp. Axn. Cope art 81, §§ 19(b), (d), () (1980).

404. MNY. Acric. & MTS. art, 25AA, §§ 301-306 (McKinney Supp. 1982-1983).

405. MEe, REv. STAT. AnN, tit, 36, 8§ 1103, 1105 (1978), FamllandP:i.s any tract of at least ten
contiguous acres producing from agricultural activities a gross income per year in one of the two or
three of the preceding calendar years $1,000 for ten acres and $100 per acre for each acre over len,
with the total income required not to exceed $2,000. ME. REv. STAT. ANN. tit. 36, § 1102(4) (1978).
Open space land is any area of land to conserve scenmic resources, enhance recreation, promote
game management, and preserve wildlife. Jd at (6). See id it 36, § 1109 (1978 & West Supp.
1982-1983) Fapplication procedures).

406. MEe. REv. STAT. ANN. tit. 36, §§ 1109(1), (2) (1978 & West Supp. 1982-1983). If the re-
quired earning prerequisite has not been met, provisional approval may be given for a 1wo year
period, fd ut. 36, § 1109(2) (1978). In deciding whether land should be classified as a.% rigultural,
preductivity is one of the factors considered. fa tit. 36, § 1109(1) (West Supp. 1982-1983).

407. ME. REv. S5TAT. ANt L 36, § 1109(3) (1978). If open space is designated as such on a
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good farmland, poor farmland at 80% of good farmland,**® and open space
land will be assessed in accordance with its use.*®® Deferred taxes are levied
upon changes in land use which are based on the fair market value of the
land on the date of change in classification. The amount levied is 10% of the
fair market value if the change occurred during the first five years and 20
and 30% if the change occurred between the fifth and tenth year and after
the tenth year, respectively.*!® Maine also has a provision permitting munic-
ipalities to acquire scenic easements or development rights for a period of at -
least ten years to preserve agricultural and open space lands, which lands are
also entitled to use-value assessment.*'!

Agricultural and forest lands in Vermont meeting the qualifying criteria
are eligible for appraisal according to their use-value.*'*> Owners must apply
for use-value assessment and, if approved, it remains in effect until the land
use is changed.*'® The assessor considers class, type, grade, and location of
land, together with productive and income producing capacity in determin-
ing use-value.*' Land is subject to a land use change tax, which is 10% of
the full market value of the land at the time of the change.*'* State and local
units of government may acquire several different interests in agricultural,
forest, and open space lands to preserve them.*'® Interests purchased in the
land are not subject to property taxes.*'” Rights and interests purchased by
the state or local government may be enforced by injunction proceedings or
the contract or deed may provide for liquidated damages in the event of
violation.*'*

Owners of agricultural, timber, and open space lands in Washington
must make application to have their lands classified for current use-value

comprehensive plan or in any zoning ordinance, it 15 automatically classified as open space. J/d
Otherwise, the land must comply with the definition of open space land. See supra note 403,

408, ME. REV. STAT. ANN, tit. 36, § 1105 (1978).

409, ME. REv, STaT. ANK. Lt 36, § 1109(3) (1978).

410. MEe. REV. STAT. ANN. tit, 36, § 1112 (1978).

411, MEe. REV. STAT. AN, tit. 36, § 1111 (1978),

412, V1. STaT. ANN. L 32, § 3755(a) (1981). Agricultural land means land in active use 1o
grow hay or cultivated crops, pasture livestock or cultivate trees bearing edible fruit and which is
twenty-five acres or more in size. Agricultural purposes is presumed if owned by a farmer, or used
by a farmer as part of his farming operations, or produced an annual gross income from sale of
farm crops in one of two or three of the five preceding years of at least 32,000 for parcels of ug to
twenty-five acres and $75 per acre for each acre over twenty-five, V1. STaT. Ann. ut. 32, § 3752(1)
(1981}.

Managed forest land is a1 least twenty-five acres in size and under active forest management
for purposes of growing and harvesting repeated forest crops in accordance with accepted forest
management practices. Practices must be approved by either a state or local agency, VT. 5TaT.
A, it 32, § 3752(9) (1981), Managed forest land must be under a ten-year forest management
plan approved by the state. fa § 3735(b).

413. V1. STAT. ANN. LiL. 32, §§ 3756(a), (d) (1981).

414, VT. STAT. ANN. tit. 32, §§ 3756(b), (c) (1981).

415, V1. STAT. ANN. tit. 32, § 3757(a) (1981).

416. VT. STAT. ANN. Lit, 10, §§ 6301, 6302(a) (1973 & Supp. 1983). Sec V1. STAT. ANN, LiL. 10,
§ 6303 (1973) for the various interests in land that may be acquired.

417. YT, STAT. ANk, tiL 10, § 6306 (1973).

418, VT, STAT. Ann. tit, 10, § 6307 (1973), The contract or deed may provide for a specified
number of years if the state or local government purchases less than a fee simple interest.
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assessment.*'"® In determining whether timber or open space land is eligible
for classification, consideration is given to whether it will promote conserva-
tion of soils,**® Current use-value of agricultural land is determined by con-
sidering the earning or productive capacity of comparable lands from crops
typically grown in the area averaged over not less than five years, capitalized
at a rate of interest charged on long term loans secured by a mortgage on
agricultural land.**' Land classified for use-value assessment remains in
that classification until withdrawn, but for at least ten years.*** Upon sale or
change in use, a “rollback™ tax equal to the difference between the tax paid
and that which would have been paid is levied against the land for the cur-
rent year and preceeding seven years, plus interest and a 20% penalty.**

Any local unit of government in Washington may acquire development
rights, easements, covenants, or other contractual rights in agricultural or
open space lands to conserve and preserve them in those uses or limit their
future uses.*”® Land subject to easements or development rights is assessed
in accordance with its current use-value, in addition, agricultural land is not
subject to special benefit assessments.*” Withdrawal of land from the agn-
cultural classification will subject it to “rollback” taxes and a portion of the
special benefit assessments,**

Definitions of agricultural,*®’ forest,*”® and open space*” lands in
Maine, Vermont, and Washington could be amended to include implemen-
tation of soil conservation practices as a prerequisité 1o use-value assessment
classification. Washington already has a provision that provides for the pro-
motion of soil conservation as a determining factor in eligibility of timber

419, WasH, REv. CODE ANN. § 8434030 (Supp. 1983-1984). Farm or :fri:cullural land is
either (a) land in contiguous ownership of twenty or more acres devoted primarily to production of
livestock or agricultural commodities for commercial purposes; (b) any parcel between five and
twenty acres :vm:d&ﬂmarﬂy to agricultural which has produced a gross income of at least $100

er acre per year for three of the preceding five years; or (c) any parcel than five acres producing at
cast $1,000 per year for three of the preceding five years. WasH, Rev. CoDE AnN. § 84.34.02((2)
(Supp. 1983-1984),

Timberland is any contiguous ownership of five or more acres devoted primarily to growth
and harvest crops. fd at (3).

Open space means (a) any land area designated by an official comprehensive land use plan
adopted by a local government and zoned accordingly or (b) any arca not less than five acres in
size that is wsed to conserve, preserve, and enhance natural resources. fdl at (1)

Applications for agriculiural land are submitted to the county assessor and those for timber
and open space land to the county legislature authority, Wass, ReEv. Cope Ann. § 84.34.030
(Supp. 1983-1984).

420, WasH. REv, CODE ANN. § 84.34.037 (Supp. 1983-1934),

421. Wasn. Rev. Cope Axn. § 84.34.065 (Supp. 1983-1984).

422, WasH. Rev. Cope Ann. § 84.34.070 (Supp. 1983-1984).

423, WasH. Rev. Cope Ann, § §4.34.080, 100,  108(3) (Supp. 1983-1984).

424, WasH, REv. CODE ANN, B8 84.34.210, 220 (Supp. 1933-1934),

425. WasH, REv, CoDE ANN. B8 B4.34.220, 320 (Supp. 1943-1934).

426. WasH, Rev, CoDE ANN. § 84.34.340 (Supp. 1983-1984),

427, See ME REv. Star. Anw. tit. 36, § 1102¢4) (1978); V7. STaT. ANnm. ut. 32, § 3752(1)
{1981); WasH. REY. CoDE AnN, § 84.34.020(2) (Supp. 1983-1984).

428, See VT, STAT. ANN. tit. 32, § 3752(9) (1981); WasH, REv, CopE ANN, § 84.34.020(3)
(Supp. 1983-1984),

429, See MEe. REV. STAT. ANN, tit, 36, § 1102(6) (1978); Wasn. Rev. Cope Ann. § 84.34.020(1)
(Supp. 1983-1984).
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and open space land for use-value classification.*®® Maine has a provision
providing for provisional approval if the prerequisite earning requirement
has not been met and such a provision may possibly be amended to provide
for provisional approval if the soil conservation requirements have not been
met when applying for use-value assessment.**! Productive and income pro-
ducing capacity are factors in determining current use-value in Vermont and
Washington.**? Increases in productivity and income capacity due to soil
conservation measures could be eliminated when determining use-value as-
sessment. Maine values very good farmland higher than good farmland***
and provisions could be made to eliminate any soil conservation factors that
could cause land to be classified as very good farmland. Maintainance of
soil conservation practices by landowners could be part of the contractual
arrangements when local governments acquire easements or development
rights in land.** Vermont has a provision that development rights can be
enforced by injunctions.®3*

Land in New Hampshire classified as open space, which includes farm
and forest lands, is assessed in accordance with its current use-value.®*®
Farmland is land devoted to agriculture as determined and classified by the
commissioner of agriculture and adopted by the current use advisory
board.**” This board meets annually to establish criteria for eligibility, in-
cluding acreage requirements and land management practices, and the use-
value for each category of the current year.**® Each year the local assessor
determines if previously classified lands have been reapplied or have under-
gone a change in use.*’® A deferred tax amounting to 10% of the full and
true value of the land is levied when the use is changed to a nonqualifying
one.**” Owners of lands not meeting the criteria for open space land may
apply for a permit conveying a discretionary easement to the local govern-
ment.*! If the conveyance is accepted, the land is assessed at its current use-
value and that assessment is fixed for the term of the easement.**? A penalty
is levied if the landowner is released from the discretionary easement prior
1o its termination.***

430. See supra note 420,

431, See supra note 406,

432, See supra notes 414 and 421,

433, See supra note 408,

434, See ruprg notes 411, 416, and 424,

435, V1. STaT. Anm. tit. 10, § 6307 (1973).

436. M.H. REv. STaAT. ANN. § 79-A:2(VID), :5(1) (Supp. 1981).

437. M.H. Rev, STaT. ANN. § 79-A2(11) (Supp. 1981).

438, M. H. REV, STAT, ANN. § 79-A4(]) [Supg 1981). See Blue Min. Forest Ass’a v. Town of
Croydon, 119 N.H. 202, 205, 400 A.2d 55, 57 {(1979)

439, M.H. Rev. Stat. Ann. § 79-A:5(1V) (Supp. I’931}.

440, N.H. Rev. Star. Ann. § 79-A:7(1) (Supp. 1981). See Appeal of Town of Peterborough,
120 M.H. 325, 329-30, 414 A.2d 1292, 1295 (1980).

441, N.H. Rev, STat, Ann. § 79-A015(1) (Supp. 1981).

442, M.H. Rev, STAT. ANN. § 79-Ac1E (Supp. 1981),

443, N.H. REv. STAT. ANN, § T9-AZL%(1) {Eugp. 1981). The penalty is 12% of the true and full
value of the property if the release is durning the first half the easement’s duration and 6% if during
the last half.
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Under one Pennsylvania differential taxation provision, owners of agri-
cultural lands, agricultural reserves, and forest reserves must make a one
time application to the county board of assessment appeals for differential
assessment.** Rollback taxes are levied when the land use changes to a
nonqualifying one in an amount equal to the difference between the taxes
paid under differential assessment and the taxes that would have been paid
had the land been valued similar to other lands in the taxing district for the
current year and the preceding six years plus interest.**

The second differential taxing provision applies to land dcs:gnar.cd as
farm, forest, or open space lands in a plan adopted by the planning commis-
sion of a local government.**¢ All counties are authorized to enter into cove-
nants with owners of designated farm, forest, and open space lands in the
local plan. Owners may covenant that the land will remain in the desig-
nated use for a ten year period and the county covenants that the property
tax assessment for the five year period will reflect the fair market value of
the land restricted by the covenant.*’ Covenants are annually extended for
one year on their anniversary date.**® Changing the land use breaches the
covenant and subjects the landowner to rollback taxes equal to the differ-
ence between the taxes paid and those that would have been paid absent the
covenant for the preceding five years plus interest.**

Criteria for eligibility of agricultural land for classification and differen-
tial assessment in New Hampshire is determined by the commissioner of
agriculture and current use advisory board.**° Both of these agencies could
require implementation of soil conservation programs as eligibility criteria
without statutory amendments. The definition of agricultural land in Penn-
sylvania could be amended to include soil conservation programs as a pre-
requisite to classification.*®' Covenant instruments in New Hampshire and
Pennsylvania could contain a provision requiring maintenance of soil con-
servation programs.

Land actively devoted to farm or agricultural use in Maryland must be

444, Pa. STAT. AnN. tit. 72, §§ 5490.3(a), 4(b) (Purdon Supp. 1983). Apgricultural land must
have been devoted to agricultural use for the preceding three years and contain not less than ten
mmg%unus acres or have an anticipated yearly gross income of $2,000. Pa, STAT. ANM. UL 72,

3{a)(1) (Purdon Supp. 1983).

Agricultural reserve land is noncommercial open space land used for outdoor recreation or the
enjoyment of scenic or natural beauty and open 1o public use and contain at least ten acres. Pa.
STaT. ANN. tit. 72, §§ 5490.2, 3(a)(2) (Purdon Supp. 1983).

Forest reserves are nol less than ten acres and stocked with trees capable of producing lumber
or wood products, Pa. STAT, ANN. 0t. 72, 8§ 54902, .3{a)(3) (Purdon 1983).

445, Pa, STAT. ANN, liL, 72, § 5490.8 (Purdon 1983).

446, Pa. STAT. ANN. tit. 16, § 11942 (Purdon Supp. 1583). A farm is land used to raise livestock

;mw crops and is at least twenty acres in size. Pa. STaT. ANN. tit. 16, § 11941(1) (Purdon Supp.

983). A forest is defined as land used for growing timber crops and is at least twenty-five acres in
su.e /4. at(2). Open space land is cither farm, forest, and water supply land at least ten acres in
size and used 1o conserve and preserve natural resources. fd. at (4).

447, Pa. STAT. ANN, 1L, 16, § 11943 (Purdon Supp. 1983},

448, Pa. STAT. ANN. Uil 16, § 11944 (Purdon Supp. 1983).

449, Pa. STAT. ANN. L 16, § 11946 (Purdon Supp. 1933).

450, See supra notes 437 and 438,

451, See supra note 444,
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assessed on the basis of such use and not as if it was subdivided.*** Such
land is valued at its full cash value less an allowance for inflation of 50% of
the current value.*** Owners of agricultural land need not make an applica-
tion to have their farmland assessed in accordance with its use-value.*** The
State Department of Assessments and Taxation has established criteria for
determining whether lands appearing to be actively devoted to farm or agri-
cultural use are in fact bona fide farms qualifying for assessment as agricul-
tural land*** A landowner whose land 15 assessed on the basis of
agricultural use may not develop the land for any nonagricultural use
without first paying a development tax equal to 10% of the difference be-
tween the most recent agricultural use assessment and the current nonagri-
cultural use assessment.*** Owners of open space land actively devoted to
use as a country club may enter into an agreement with the state for a mini-
mum term of ten years which permits the land 10 be assessed on the basis of
club use and not as if subdivided or used for any other purpose.**” Deferred
taxes are due if part or all of the country club property is conveyed to a new
owner or the property ceases to be used or qualify as a country club prior to
the expiration of the agreement or extension of it.%®

Maryland statutes permitting preferential use-value assessments for cer-
tain agricultural and open space lands could be easily amended to require
the implementation of recommended soil conservation programs as a pre-
requisite for classifying land into categories eligible for use-value assess-
ment. Deferred taxation provisions could also be amended to require the
payment of a certain amount of rollback taxes for failure to maintain a rec-
ommended soil conservation program on the land just as if the land use was
changed to a nonqualifying one. Failure to maintain conservation programs
on open space land would be a breach of the restrictive agreements and
require the payment of deferred taxes.

Owners of land in New York, provided they own at least 500 acres or
10% of the land, may submit a proposal to the county legislatistive body to
create an agricultural district.*** The Commissioner of Agriculture and Mar-
kets may create agricultural districts covering units of land 2,000 acres or
more in size if the land encompassed in a proposed district is predominantly
unique and irreplaceable agricultural land or if creating such districts would
further the state environmental or comprehensive plans.**® Land within an

452, Mp. CownsT. DeEcL. oF RiGHTs ant. 43; Mp. Ann. Cope art. B1, § 19(b)(1) (1980).
453. Mp. Anr. Cope art. 81, § 14(b)(2) (1980).

454, Mp, AN, Cope art. 81, § 19(b)(1) (1980).

455. fd.

456. Mp. Ann. Cong art. 81, § 19(b)(2)B)(i) (1980).

457, Mp, ANn. Conpe ant, 81, § 19(e) (1980},

4538, Mo Ann, Cope art. 81, § 19(e)(7) (1930).

459, N.Y. Acric. & MuTs, Law, § 303(1) (McKinney 1982-1983), See id §§ 303(2), (4)47)
{creation proceduresy, id § 303(3) (criteria taken into consideration by county legislative authority
in determining whether to create a distriet).

460, M.Y. Acric, & METs, Law § 304{1) (McKinney 1982-1983). See id §§ 304(2)-(4) (crea-
tion procedures).
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agricultural district used for agricultural production is assessed in accord-
ance with its use-value if such assessment is annually applied for by the
owner.*' That portion of the value of the land above its agricultural use is
not subject to property taxes unless the land is converted to nonagricultural
use.*** Owners of agricultural land outside districts may sign a commitment -
and file it with the county clerk that they will continue to use the land for
agricultural production for the next eight years. If such a commitment is
accepted, the land will be assessed on the basis of use-value.*** Maintenance
of soil conservation programs can be required before the annual application
for use-value assessment is approved and the maintenance of such programs
can be required in the owner’s commitment to use the land for agricultural
production for eight years.

V1. FLEXIBILITY iN CLASSIFICATION OF PROPERTY TO ALLOW
DIFFERENTIAL ASSESSMENT FOR SoIL CONSERVATION-
PrOGRAMS

A third method of overcoming state constitutional restrictions is to
amend the uniformity clauses to allow legislatures to classify property for
the purpose of imposing different ratios of assessed valuation or tax rates
applied to assessed value among the classes of property, but requiring uni-
form treatment within each classification. Such an approach grants flex-
ibility to legislatures because several differential and promotional tax
devices could be used without the necessity of amending the constitutions in
each instance.*™ Several states have clauses of this type that provide for
uniformity in taxation upon the same class of subjects or property.** Of
this group, Georgia and Missouri, however, permit real property to be di-
vided into only one class.**® Some states previously permitting general clas-
sification of property have recently amended their constitutions to specify
classes into which property may be divided.**” All of the uniformity clause
amendments permitting differential taxation for agricultural, forest, or open
space lands are specific for that purpose and none permit legislatures flex-
ibility in imposing different ratios of valuation or rates of taxation.**® Some

461. N.Y. Acric. & MxT1s. Law § 305(1) (McKinney 1982-1983). The land must be used for
agricultural production for at least ten years and used for agriculiural production in the preceding
two years with an average gross sales value of 310,000 or more. N.Y. Acric. & MKTs. Law
§ 301(3) (McKinney 1982-19383). See id § 304-a (determination of agricultural value).

462, N.Y. Acmic. & MiTs. Law 5§ 305(1)(b), (d) (McKinney 1982-1943).

463, MNY. Acric. & MiTs. Law § 306(1) (McKinney 1982-1983).

464, See Mote, Uniformity Clause, supra note 44, a1 94,

465, See ep, Ariz. CownsT. art. IX, § 1; Coro. ConsT. art. X, § 3, Ga, ConsT. art. VIL § 1L 13
Ky. ConsT. § 171; Mp. ConsT, DEcL, oF RIGHTS art, 15; Minn. CownsT. art. 1X, § 1; Mo. ConsT.
art. X, §3; N.M. CowsT. art. VIL § 1; N.C. ConsT. ant. ¥V, §2; N.D. Const. an. ¥V, §2; N.D.
ConsT. art. X, § 5, OkLa. ConsT. ant. X, § 5, Or. CownsT. an. |, §32; Pa. ConsT. ant. VIIL, § 1;
5.D. Cowst, an, X1, § 2; Va, Const. an, X, § 1; Wash. Const. an, VII, § 1.

d466, Ga. Const. ant. Vi1, § 1, 7 3; Mo. ConsT, ant. X, § d(a).

467. See, eg., DeL. ConsT. an. VIIL § 1; Ky, ConsT. § 172A; La. ConsT. art. VI, § 3; Mo,
ConsT. art. X, § 7.

468. See note 73 supra for a list of states.
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state constitutions also provide that taxes are to be levied, assessed, and col-
lected in accordance with general laws of the legislature.

Adjustments in assessed valuation or rates applied to assessed value is a
promising method of offering incentives for implementing soil conservation
programs in some of those states where constitutional uniformity clauses
permit general classification on basis of subject or property. Agricultural
lands would have to be divided into two classes or subclasses with the imple-
mentation of a soil conservation program serving as the basis for the classifi-
cation system. Assessed valuation or tax rates could be different for each
class or subclass of agricultural land provided the taxes levied are uniform
within each class or subclass,

Courts have held that legislatures in those states with uniformity clauses
permitting general classification are free to classify property for taxation, so
long as the classification is based on the nature and use of the property justi-
fying it, is reasonable and not arbitrary, is based on natural reasons inherent
in the property, real differences exist between the classes, and it bears some
reasonable relationship to a legitimate state interest or policy.*’™® Legisla-
tures may exercise wide discretion in classifying property and selecting sub-
jects of taxation.*’! The constitutional provision requiring that all taxes be
uniform on the same class of property does not require that the legislature
classify like items of property in the same class for property tax purposes.*’
Different rates of taxation and different methods may be used to assess value

469, Covo. ConsT. art, X, § % DeL. Const. art. VIIL § 1 Ky. Const. § 171; Va, CoNsT. an.
X 5L

470. See, e g, Apache County v. Atchison, Topeka & Santa Fe Ry. Co., 106 Ariz. 356, 359-60,
476 P.2d 657, 660-61 (1970); American Mobilehome Ass'n, Inc. v. Dolan, 191 Colo, 433, 553 P.2d
T58, 762 (1976), Western Elec. Co., Inc. v. Weed, 185 Colo. 340, 353-54, 524 P.2d 1369, 1376 (1974);
District 50 Metropolitan Recreation Dist. v. Burmnside, 167 Colo. 425, 430, 448 P.2d 788, 790 (1968);
Faster v. Han Consol. Mining Co., 52 Colo. 459, 471, 122 P. 48, 52 (1912}, Ames v. People ex rel
Temple, 26 Colo. 83, 103, 56 P. 656, 663 (1899); Willmington Medical Center, Inc. v. Bradford, 382
A.2d 1338, 1344 (Del. 1978); Metropolitan Life Ins. Co. v. City of Paris, 138 Ky, 801, 803, 129 S.W.
112, 113 (1910)%; State Tax Commussion v. Wakefield, 222 Md. 543, 549-30, 161 A.2d 676, 679
{1960y, Oursler v. Tawes, 178 Md. 471, 483, 13 A.2d 763, 768 (1940} Stolizmann v. County of
Ramsey, 312 Minn. 186, 193, 251 N.W.2d 130, 135 (1977}, State v. Donovan, 218 Minn, 606, 608-
09, 16 N.W.2d 897, 89% (1944); Cherokee State Bank of 51, Paul v. Wallace, 202 Minn. 582, 591,
279 N.W. 410, 415 (1938); State v. Minnesota Farmers' Mutual Ins. Co., 145 Minn, 231, 234, 176
N.W. 756, 757 (1920); Caldis v. Board of County Commissioners, 279 N.W.2d 663, 670 (N.D.
1979); Oklahoma Tax Comm'n v. Smith, 610 F.2d 794, 804-05 (Okla. 1980); Oklahoma City Hotel
& Motor Hotel Ass'n Inc. v. Oklahoma City, 531 P.2d 316, 319 (Okla. 1974); Dutton Lumber Corp.
v. Ellis, 228 Qr. 525, 539-40, 365 P.2d 367, 874 (1961); Safeway Stores, Inc. v. City of Portland, 149
Or. 581, 595, 42 P.2d 162, 168 (1935).

471. Apache County v. Atchinson, Topeka & Santa Fe Ry, Co., 106 Anz 3536, 359, 476 P.2d
657, 660 (1970) (only restraint placed on the legislature is that when property has once been classi-
fied the rate must be uniform upon all propenty of the same class); Caldis v. Board of County
Commissioners, 270 N.W.2d 665, 672 (N.D. 1979) (legislature is invested with broad discretion to
classify property into different categories of types and uses).

472. Apache County v. Atchinson, Topeka & Santa Fe Ry. Co., 106 Ariz. 356, 359, 476 P.2d
657, 660-61 (1970). Class is a grouping of persons or things possessing common attributes. Placing
railroads into different tax classes than trucks and buses was upheld. See Magnano Co. v. Hamil-
ton, 292 U.S. 40, 43 (1934) {upholding tax classifications based on difference between butter and
oleomargarine); Heisler v. Thomas Colliery Co., 260 U.S, 245, 256-57 (1922) (between anthracite
and bituminocus coal).
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for different types of property,* as long as the same rates and methods are
uniformily applied to all property within the same class.*’* The application
of soil conservation practices on some land while not on other land would
serve as a sufficient difference between the two parcels of land to justify two
separate classes. Legislatures in those states where the constitutional uni-
formity clauses provide that taxes are to be levied, assessed, and collected in
accordance with general laws would probably find it simpler to amend their
statutes implementing tax adjustments for conservation programs.

Statutes in many states could simply be amended to require the creation
of two classes of agricultural land—one class for land upon which soil con-
servation practices have been implemented and another class for land upon
which such practices have not been implemented. The valuation for assess-
ment or tax rate of assessed value for each class could differ and agricultural
land could move from one class to another depending upon the implementa-
tion of a soil conservation program. Legislatures in Arizona and North Da-
kota, for example, could amend their statutes to divide agricultural lands
into two subclasses, one subclass to include those lands upon which soil con-
servation programs have been implemented and the other to include lands
upon which soil conservation programs have not been implemented.””*
Property in each subclass could be assessed at different percentages of full
cash value or true and full value depending upon the implementation of soil
conservation programs.*’® Minnesota's statutes divide all agricultural land
into three classes and have a different method of determining assessed value
for each class.*’” A separate class of farmland may be provided for land
where a conservation program has been implemented because the courts
have held that the legislature has wide discretion in classifying property for
taxation if the classification is based on differences which furnish a reason-
able ground for making a distinction between different classes.*’®

Even though the basic uniformity clause in some state’s constitutions
permits general classification of property, agricultural land implementing
soil conservation practices could not be put into a separate class without
amending the constitution or the basic property tax statutes. For example,

473, See American Mobilehome Ass'n v, Dolan, 191 Colo. 433, 436-37, 551 P.2d 758, 761
{1976);, Apache County v. Atchinson, Topeka & Santa Fe Ry. Co., 106 Ariz 356, 361-63, 476 P.2d
657, 663-64 (1970); Caldis v. Board of County Commissioner’s, 279 N.W.2d 665, 672 (N.D. 1979);
McPherson v. Fisher, 143 Or. 615, 622, 23 P.2d 913, 915 (1933); Standard Lumber Co. v. Pierce,
112 Or, 314, 333-36, 228 P. 812, E19 (1924).

474. District 50 Metropolitan Recreation Dist. v. Bumnside, 167 Colo. 415, 430, 448 P.2d 788,
790 {1968); Foster v. Hart Consol. Mining Co., 52 Colo. 459, 471, 122 P. 48, 52 (1912); Ames v.
People ex rel Temple, 26 Colo. 83, 103, 56 P, 656, 663 (1899); Board of County Comm'rs of
Arapahoe County v. Rocky Mountain News Printing Co., 15 Colo. App. 159, 196, 61 P. 494, 497
(1900).

475, See ARIZ. BEV. STAT. ANN. § 42-136(A)(4)(a) (1980); N.D. CenT, ConE § 47-02-27 (1953).

476. See ARIZ. REV. STAT. ANN. § 42-227(B)(4) (1980); N.D. CenT. CopE § 57-02-27(2) (1983),

477, MinNN. Stat. ANN. 88 273111, .13 (subd. 4) (b), .13 (subd. 6) (West 1969 & Supp. 1983).

478, Stolizmann v. County of Ramsey, 312 Minn. 186, 193, 251 N.W.2d 130, 135 (1977); State
v. Donovan, 218 Minn. 606, 608-09, 16 N W.2d 897, 898 (1944); Cherokee State Bank of 5t. Paul v.
Wallace, 202 Minn. 582, 591, 279 N.W. 410, 415 (1938); State v. Minnesota Farmers’ Muiual Ins.
Co., 145 Minn. 231, 234, 176 N.W. 756, 757 (1920).
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the Missouri constitution provides for the classification of all property and
that real property is a separate class that cannot be further subclassified.*’
Real property is to be assessed for tax purposes at its value or such percent-
age of its value as fixed by law.**® Use-value for agricultural lands permit-
ted under the Agricultural Valuation and Assessment Act**' are based on
the constitutional provisions permitting the legislature to designate methods
of determining value and not upon the classification of real property.**? The
Oklahoma Constitution, even though permitting general classification, fur-
ther provides that all real property be assessed on the basis for which the
property is actually used.*** This would preclude subclassification of agri-
cultural land on the basis of implementing soil conservation practices be-
cause both classes would be used for agricultural purposes. South Dakota’s
statute would have to be substantially amended because it now permits real
property to be classified into only two classes as agricultural and nonagricul-
tural.*** Classification on the basis of soil conservation programs is difficult
in those states where the constitutional uniformity clause has been amended
to provide for assessment on the basis of use-value.”** General classification
is not permitted in these instances and the use of agricultural land is agricul-
tural regardless of the presence of soil conservation practices.

V1I. ExEmPTIONS OF S0IL CONSERVATION IMPROVEMENTS FrROM
TaxaTiON

Another method of overcoming constitutional restrictions to achieve
property tax incentives for implementing soil conservation programs may be
to consider conservation structures as improvements and, in those states
where the uniformity clauses do not require a “universality of taxation” and
improvements may be assessed separately from land, treat such improve-
ments as property that may be fully or partially exempted from property
taxation. Considering soil conservation measures, particularly structures, as
improvements to the land and exempting those improvements from taxation
involves three closely related factors—the definition of improvements, au-
thority to assess improvements separately from the land, and the authority
to fully or partially exempt improvements from taxation.

479. Mo, Cownst. arnt. X, §§ 3, 4(a). Drey v. State Tax Commission, 345 5.W.2d 228, 237 (Mo.
1961).

480. Mo. ConsT, art. X, § 4b).

481, Mo, Ann, STaT. §§ 137.017-.026 (Vernon Supp. 1933),

482. See Mo. ConsT. art. X, §§ 3, 4(b). Ser Differential Assessment, supra note 22, al 380
(describing when agricultural lands can be assessed on a basis other than fair market value, such as
use-value). S22 alvo State ex ref Howard Elec. Coop. v. Riney, 490 8.W.2d 1, 9 (Mo, 1973) (differ-
ence in methods of assessment does not produce subclassification of property in violation of the
constitution).

483, Oxra, ConsT. ant, X, 8§ 5, 8.

484. S.D.CL. § 10-6-31 (1982).

485. See ez, NEB. ConsT. ar. VIIL § I(afn:u'lluml and horticultural lands); N.J. ConsT. ant.
VIIL §1, 7 (k) {agncullural or hmucultura lands not less than five acres and used for those
purposes for at least the previous two successive years), OHIo ConsT. art. 11, § 36 (forest and agri-
cultural lands), Uran Cowst. art. XIIT, § 3 (agricultural lands).
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Some state statutes provide that improvements are included in valuing
and assessing land,**® while others provide that improvements are valued
and assessed separately from the land for tax purposes.”*’ Both the constitu-
tional uniformity clause on property taxation and the statutes in Maryland,
for example, provide that improvements on the land are to be valued and
assessed separately from the land.** Constitutions and statutes in those
states providing that improvements be valued and assessed with the land
must be amended to provide for separate valuation and assessment if soil
conservation improvements are to be exempt from taxation. Soil conserva-
tion structures may be considered as improvements on the land and must be
sufficiently different from other improvements to justify putting them into a
separate class or subclass. Such conservation improvements may then be
assessed at a lower value or taxed at a lower rate than other improvements if
the taxes levied are equal and uniform upon all structures within the same
class or subclass.**®

Exemptions from taxation of soil conservation improvements in a par-
ticular state is dependent upon whether only property expressly designated
as exemptible in the constitution may be exempt, or whether the constitution
gives the legislature discretionary power to exempt certain classes of prop-
erty from taxation. Some state constitutions enumerate specific exemptions
in the basic uniformity clauses,** while in other states specific exemptions
are designated in other constitutional clauses.*”' Another method is for both
the basic and other clause to specify the exemptions or to create an addi-
tional constitutional clause providing that only those exemptions specified in
the basic or other clauses are exempt from taxation.*** Constitutions would
have to be amended in all of these states to permit property tax exemptions
for soil conservation improvements because generally only those exemptions
enumerated in the constitution are exempt.

Legislatures in those states where the constitutions fail to enumerate
exemptions**> or permit additional exemptions other than those enumer-
ated*™ are generally given discretionary power to exempt certain classes of
property from taxation. Generally, in these states property need only be
reasonably classified to be exempt.*** Courts in some states have provided

486, See, eg. Kan, S5TAT. ANn, § 79-102 (1977), ME. REv. STAT. ANN. Lt 36, § 5351 (1978);
Utan Copi ANN. § 59-5-94 (1974).

487, See, eg, Wis. STAT. § 70.32(2) (1981-1982).

488. Mp. Cownst. DECL. oF RiGgHTs art. 15; Mp. Any. CoDe art. 81, § 19(a)(1) {1980).

489. See, e.g., State Dep’t of Assessments & Taxation v. Grc{f.uund Com&g:r Corp., 271 Md.
575, 590, 320 A.2d 40, 43 (1974); Marco Assoc, [nc. v. Comptroller, 265 Md. , 673-Td, 291 A 2d
489, 492 (1972).

490, Inp. Const. art. X, § 1{a) TeENN. ConsT, art. 11, § 28, W, Va, Const, ant. X, § 1,

491, CaL. CownsT. art. XIII, § 3; FLa, CowsT, art. V1L, §3; I Cownst. ar. IX, § 6, Nes.
Const. art. VIIL § 2, N.C. CownsT. art. ¥, § 2(3); Urad Const. art. XIIIL § 2.

492, ARk, ConsT. art. XVI, 8§ S(a), 6; CoLo. ConsT. art. X, §§ 4-6; 5.D. Cowst, ant. XI, §§ 5-7.

493, ME. Const. art. [X, § & N.H. ConsT. pt. 11, art. 6 Wis. ConsT. ant. VIIL § L.

494, AvLa. ConsT. art. IV, § 91, an. X1, §§ 211, 217, amended by amend. 373, Wyo. ConsT. art.
XV, §12.

495, See, e.p ., Williams v. Mayor of Baltimore, 289 US. 36, 40 (1933); Aero Motors, Inc. v.
Motor Vehicle Admin., 274 Md. 567, 593, 337 A.2d 683, 701 (1975); Ballard v, Supcrvisors of
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further restrictions. In Massachuseus, for example, exemptions must fall
into classes that do not offend the constitutional principle of proportional
taxation of property.**® Exemptions permitted by the legislature in New
Hampshire must be supported by a “just reason™ test, which is met when the
public welfare is benefitted, in addition to being reasonable classifications.**”
Even though the Kansas and Michigan constitutions enumerate specific ex-
emptions, courts have held that the legislature may further exempt reason-
able classes of property from taxation.®*® Legislatures in these states would
have to adopt statutes exempting soil conservation improvements from
taxation.

Several states provide exemptions through varying methods for certain
improvements to property that could be used as examples for exempting soil
conservation structures from property taxation. One method is to just ex-
empt such improvements from taxation. Connecticut, Massachusetts, Ne-
vada, Tennessee, and Wisconsin have procedures to exempt structures,
buildings, facilities, equipment, and other improvements constructed or in-
stalled in industrial plants to reduce, control, or eliminate air and water pol-
lution.**® Noise, air, and water pollution control and abatement facilities
and equipment constructed or installed in industrial plants in South Caro-
lina are exempt, as are improvements to control or abate air pollution in
Hawaii.*® Sprinkler irrigation systems are exempt in Montana and perma-
nently installed irrigation systems of pipes or concrete-lined ditches and
headgates designed to increase efficiency and water conservation are exempt
in Nevada.®®' Alternate energy improvements installed in buildings in Ha-
waii and, in Tennessee, structures or equipment used for heating, cooling, or
electrical generation by solar or wind power are exempt.>? Local units of
government are given the option in Rhode Island to exempt renewable en-
ergy systems from taxation.*®® Maryland and Wisconsin exempt property of

Assessments of Baltimore County, 269 Md. 397, 406, 306 A.2d 506, 511 (1973); State Tax Comm’n
v. Wakefield, 222 Md. 543, 548, 161 A _2d 676, 678 (1960); Mayor of Baltimore v. Minister & Trust-
ces of the Starr Methodist Protestant Church, 106 Md. 281, 286, 67 A. 261, 264 (1907); Board of
Trustees of Lawrence University v. Outagamie County, 150 Wis. 244, 246, 136 N.W, 619, 620
(1912).

496. See fn re Opinion of Justices, 324 Mass. 724, 729-33, 85 N.E.2d 222, 225-28 (1949).

4%7. See¢ fn re Opinion of Justices, 82 N H. 561, 566-74, 138 A, 284, 287-91 (1927).

498, See Kan, ConstT, ant. X1, § 1; Micn. CownsT. ant, IX, § 4; Guakle v, Killingsworth, 118
Kan._ 154, 156, 233 P. 803, 804-05 (1925) (while the constitution provides that certain property shall
be exempt from taxation, it does not declare that other exemptions may not be made; the enumer-
ated exemptions must be made, but more exemptions may be made by the legislature); Lucking v,
People, 320 Mich. 495, 504, 31 N.W.2d 707, 711 (1948) (the legislature has the power Lo exempt
property from taxation). See @/se American Youth Found. v. Township of Benona, § Mich. App.
521, 532, 154 N.W _2d 554, 560 (1967}, (the legislature has the power to prescribe the subject of lax
exemptions).

499, Conn. GEN. S5TaT. AN, 8§ 12-B1(51), (52) (1981); Mass. Ann. Laws ch. 59, §5, 1 #4
(Michie/Law. Co-op 1978); Nev. REv. STaT. § 361.077(1)a) (1981); Tenw. Cone Ann. § 67-511
(Supp. 1982); Wis. S5TAT. § TO.10(21) (1981-82).

500. 5.C. Cope AnN. § 12-37-220(8) (Law. Co-op. Supp. 1982); Hawan REv. STAT. § 246-34.5
(1976). '

501, MowT, CopE ANN. § 15-6-206(2) (1981); Nev. REv. STaT. § 36L.077(1 )b) (1981).

502, Hawan REv. STaT. § 246-34.7(a) (1976);, Tenn. Cope ANN. § 67-511(b) (Supp. 1982).

503. R Gen, Laws § 44-3-21 (Supp. 1982).
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public housing authorities. >

Exemptions can take the form of a specified monetary amount or a
specified number of years. Improvements to real property due to construct-
ing radiation fall-out shelters are exempt up to $1,500 per shelter in Ore-
gon.*® Pollution control facilities are exempt in Oregon for the first twenty
years after construction and air and water pollution control facilities are ex-
empt in New Hampshire for the first twenty-five years after construction,*™
Solar energy generating systems are exempt in Connecticut for the first
fifteen years and solar or wind power systems used in Massachusetts to pro-
duce energy are exempt for the first ten years.®® Kansas provides that the
increase in valuation of reclaimed surface mine land during the first five
years is exempt.**®

Another method of providing exemptions for improvements is 10 assess
the real property with the improvement at no more value than the real prop-
erty would have been assesssed without the improvement. Buildings in
which solar or wind heating and cooling systems are installed are assessed at
no more value than if the building had a conventional system in several
states.*” Air and noise control facilities are not considered improvements
on the land in Ohio for real property taxation purposes.’'® The same tax
considerations are given to solar, solid waste, and thermal energy conversion
facilities.*'' South Dakota provides that land upon which any artesian well
is located is not to be assessed at any greater value by reason of the improve-
ment and that certain trees planted are not to be considered as improve-
ments on land for the purpose of taxation.”'?

In some states, such as Nebraska and Utah, exemptions for soil conser-
vation measures are impossible because their constitutions provide that only
property specified in the constitutions may be exempt.*'? In addition, Utah
statutes make it very clear that any improvements are to be assessed with the
land.*'* Texas statutes also are very specific in providing that improvements
such as those resembling conservation structures be considered in assessing
the land.** '

A possibility exists that a method can be found to exempt soil conserva-
tion structures as improvements in some of those states with the “universal-

504. MD. ANN. CoDE art. 81, § 9(p) (1980); Wis. STAT. § 70.11(18) (1981-82),

505. Or. REv. STAT. § 307.169 (1981).

506, Or, Rev. STAT. §8 307.405-.430 (1981); N.H. REV. STAT. ANN, § 72:12a (Supp. 1931).

507, Conn, GEN. 5TAT, ANN, § 12-81(57Ha) (1981); Mass. Ann, Laws ch, 59 §35, ] 45
(Michie/Law. Co-op. Supp. 19%3).

508, KaMN, STAT. ANN, § 79-201¢ {1977).

509, Conn. GEN. STAT. ANN. § 12-81(56)a) (1981); ILL. ANN. STAT. ch. 120, § 501d-3 (Smith-
Hurd Supp. 1983-1984); N.J. StaT, Ann. § 54:4-3.119 (West Supp. 1982-1983); R.1. Gen. Laws
§ 44-3-18(B) (Supp. 1983).

510. Omio REv. CODE ANN. § 5709.25(B)(1) (Page 1980).

511, Owo Rev, Cope ANN, § 5T09.50(B)(1) (Page 1980),

512, SD.CL. §§ 10-4-4, -3 (1982).

513. See Nes. ConsT. art. VIIL § 2; Utan CownsT. an. XIII, §2.

514, Utan Cope ANN. § 59-5-94 (1974}

515, Tex. Tax Cope AnN. §23.41(e) (Vernon 1982).
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ity rule.” The North Carolina courts have held that because the constitution
enumerates permissible exemptions from taxation®'® the state has a univer-
sality rule and forbids the exemption of other property.*'” North Carolina
has circumvented this universality rule by using its classification provision in
the constitution®'® and permitting the legislature to designate special classes
for taxation at reduced rates®'® or reduced valuation.®®® An example that
could be used for soil conservation measures is a statute designating build-
ings equipped with a solar energy heating or cooling system a special class
and the buildings are assessed as if they had a conventional system and no
additional value is assigned for the difference in cost between the solar en-
ergy system and a conventional system.??! '

The Colorado Constitution specifically exempts certain types of prop-
erty from taxation and forbids the legislature from exempting any type of
property not listed.>** In this situation, a method must be found of classify-
ing soil conservation structures that has the effect of designating them as
“improvements” assessed separately from the land and exempting them
from property taxation. Colorado does have some statutes that have the
effect of exempting improvements from taxation that can be used as models
for soil conservation structures. One example is that any increase in the
value of private lands arising from planting trees is not taken into account in
determining the actual value of the land for thirty years after the date of
planting.**® In another example, the state legislature gives a temporary
financial incentive for the purchase of alternative energy devices’** by pro-
viding that the installation of such devices will not cause an increase in the
valuation for assessment for property tax purposes for the years 1980 to
1989.*%* Any increase in the valuation of structures, buildings, or improve-
ments in or on which an alternative energy device is installed shall not be
included in determining the actual value of the structures, buildings, or im-

516, N.C. CoNsT. art. ¥, § 2(3).

517. Rockingham County v. Board of Trustees of Elon College, 219 N.C. 342, 345-47, 13 §.E.2d
618, 620-22 (1941); Sir Walier Lodge No. 411, LO.O.F. v. Swain, 217 N.C. 632, 637-38, 9 S.E.2d
363, J68-69 (1940).

518. N.C. ConsT. ant. ¥V, § 2{2).

519, M.C. GEN. STAT. § 105-277 (1979).

520, M.C. Gen. STAT. § 105-277.1 (Supp. 1981).

521. N.C. GEN. STaT. § 105-277(g) (1979).

322, CoLo. ConsT. ant. X, §§ 4-6. See Logan Irrigation Dist. v. Holt, 110 Colo. 253, 260, 133
P.2d 530, 533 (1943) (statutes exempting property from taxation, other than propenty specified in
the constitution, were an unauthorized excraise of legislative power and unconstitutional).

523. CoLo. Rev. STaT. § 39-3-103 (1973).

524, An alternative energy device is a system, mechanism, or device using solar energy or geo-
thermal, renewable biomass, or wind resources, including any passive structural design clement
that is an integral part of the system, mechanism, or device. The term does not include any system,
mg;l;anisru, or device for the direct combustion of wood. CorLo. Rev. Stat. § 39-1-104{6)Xb)
(1982).

325, Covo. REV, STaT. § 39-1-104(6)(c) (1982). The legislaturc found that the alternative en-
ergy sources reduce consumption of irreplaceable fossil fuels; reduce the need for capital, land,
waler, and other resources used in convential energy systems; reduce air and water pollution from
conventional energy systems; offer the potential for mcreased jobs and new business opportunities;
and reduce oil gas impons, CoLo. REv. STAT. §§ 39-1-104{6)a}INA)-(E) (1982).
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provements.**® A third example provides that the inclusion on the state reg-
ister of historic properties does not increase the valuation for assessment of
the property.’?’

New legislation could be adopted in Colorado to provide tax incentives
for soil conservation structures by exempting from the assessed valuation
any increase in value caused by the structures. The same justification could
be made for soil conservation structures as was made for forestry and alter-
native energy devices.”*® Technically, a new classification may have to be
created to accommodate property with soil conservation structures. This
would not be contrary to the uniformity clause because the state supreme
court held that except for the constitutional provision prohibiting the taxa-
tion of ditches, canals, and flumes separately from the land they irrigate, the
legislature is wholly unrestricted in dividing property into classes for pur-
poses of taxation.**® In addition, there is no constitutional requirement that
taxes be levied under a plan which secures full valuation. Therefore, a valu-
ation, however low, which is equal and uniform, is a just valuation and
meets the constitutional requirement.

VIII. CrEDITS AGAINST PROPERTY TAXES FOR SOIL
CONSERVATION PROGRAM

Another possibility for providing tax incentives for implementing soil
conservation practices is to enact legislation providing for credits of a speci-
fied amount against property taxes levied by a local governmental unit while
the owner is implementing and maintaining a soil conservation program.
The amount of credit could be based on the type of program implemented
or on the cost of implementing the program amortized over a number of
years. Some examples of this type of tax credit exist with regard to other
programs. For example, in Maryland, local governments adopting ordi-
nances or resolutions may give credits in amounts up to 75% against prop-
erty taxes imposed by political subdivisions on certain woodlands and
agricultural lands where the owners have conveyed easements to the federal,
state, or local governments that preserve the character of such lands.**

Minnesota could follow its example of providing credits against prop-
erty taxes for wetlands and native prairie lands and provide such credits for
soil conservation programs.®*! Wetlands and native prairie lands are exempt

526. CoLo, REV, STaT. § 39-1-104(6)(d) (1952).

527, Covo. REv. STAT, § 39-1-104(5) (1932).

528. The purFOsc of the legislation concerned with alternative energy devices was to promote
public health, safety, and welfare by providing a temporary financial incentive for the purchase of
such devices through reducing the financial barriers which might inhibit rapid development and
utilization of alternative systems. CoLo. REv. STAaT. § 39-1-104(6)(a}1I) {1982).

529. Ames v. People ex rel Temple, 26 Colo. 82, 103, 56 P. 656, 663 (1899).

530. Mp. ANN, CopE art. B1, § 12E-1(C) (1980).

531, Ser MINM. STAT. ANN. §§ 273,115, .116 (West 1983), See Note, Preserving Minnesota Wer-
landls: Plugging the Leaks in the Minnesora Warer Management Law, 6 W, MiTcueLL L. Rev. 137,
158-59 (]gg;]) (discusses the wetlands tax credit).
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from property taxes,*** but landowners maintaining them are given credits
of a certain amount based on their size against property taxes applicable to
tillable lands.*** Total amount of revenue loss because of the exemptions
and tax credits is paid to the local government by the state.”** A South
Dakota statute approaches the tax credit differently by providing that the
property tax assessment credit for a residential application of a renewable
resource energy system is a sum equal to the assessed valuation of the real
property with the renewable resource energy system minus the assessed val-
uation of the real property without the system.**?

IX. ProrerTY Tax CREDITS AGAINST INCOME TAXES FOR SOIL
CONSERVATION PROGRAMS

A sixth method of providing tax incentives for soil conservation pro-
grams would be for states to enact legislation providing that a certain por-
tion of property taxes paid on lands where soil conservation programs have
been implemented could be credited against the landowners’ or lessees’ state
income taxes. Since the Wisconsin Constitution was amended in 1974 to
allow tax treatment of agricultural and undeveloped lands to differ from the
tax treatment of other real property, credits against income taxes can be used
as an incentive for implementing soil conservation programs.®** Such tax
credits, because they relate to income taxes, are not dependent upon whether
the constitutional amendment allows for nonuniformity of treatment within
the classification for agricultural land.”” The legislature could enact a stat-
ute providing that a certain portion of the property taxes paid on lands
where the owners have implemented soil conservation practices be deducted
from the owners’ state income taxes. As with the Farmland Preservation
Act,”® the amount of deduction would relate to the amount of household
income. Rollback or deferred taxes could also be imposed for failure to
maintain the conservation program,

Colorado has an income tax credit provision for pollution control prop-
erty that could be used as an example for soil conservation programs.**?
After an owner or lessee applies for the tax credit in Colorado, the Depart-
ment of Health certifies the property’s eligibility as “pollution control prop-

532, Minw, STAT. AN, §§ 272.02 (subd, 1) {cl. 15), (cl. 16) (West 1983).

533, MINK. STAT. ANN, §5 273,115 (subd. 1), 116 (subd. 1) (West 1983),

534, Minw. StaT. ANn, §§ 273115 (subd. 2), 116 (subd. 2) (West Supp. 1983).

535. 8.D.C.L. § 10-6-35.12 {1982).

536, Wis. J. Res. 39 (1971); Wis. J. Res. 29 (1973). Wis. CowsT. ar. VIIL § 1.

537, See 66 Op. Wis, ATT'y GEN. 337, 340-42 (1977).

538. Wis. Srat. §§ 20.115, TLOS(11), 91.01-.79 (West Supp. 1983-1984).

539. See Coro. REv. STAT. § 39-5-131(7) (1982). Pollution control property includes all owned
or leased property acquired or first used after January 1, 1970, that is installed, constructed, or used
for the primary purpose of eliminating, reducing, or preventing the release of pollutants into the air
or water. Such property includes any treatment works, control devices, disposal system, machin-
ery, equipment, structures, land, or other property installed, constructed, or used fur the primary

urpose of reducing, controlling, or disposing of air and water pollutants, CoLo. Rev, Stat.

$ 39-1-102 (12.14a)(T), (10) (1982).



82 SOUTH DAKOTA LAW REVIEW [Vol. 29

erty” to the county assessor and its qualification for tax credits.**° When the
property taxes levied upon pollution control property or that portion of any
lease payment providing revenue for a payment in lieu of taxes has been
paid, and upon request of the owner or lessee; the assessor or, in case of a
lease payment in lieu of taxes the county treasurer, endorses the receipt of
that portion of the taxes or lease payment in lieu of taxes, and the owner or
lessee is entitled to credit against income taxes.**' Colorado taxpayers are
entitled to a state income tax credit equal to 30% of the amount of general
property taxes or that portion of lease payments providing revenue for pay-
ments in lieu of taxes.**? If adopted for conservation program purposes, the
amount of the income tax credit could be either the additional property
taxes paid on the land due to increased assessed value because of the imple-
mentation of a conservation program, or a certain percent of general prop-
erty taxes like the state uses for pollution control property. Constitutional
difficulties associated with credits against income taxes for the erection of
conservation structures are no greater than for the installation of pollution
control property. In Rhode Island, a portion of the cost of renewable energy
systems installed in either a residence or business may be deducted as a
credit against either an individual’s or business’ income taxes.***

SUMMARY AND CONCLUSIONS

Various “uniformity clauses” pertaining to property taxation are found
in most state constitutions. These rigid uniformity provisions mandate uni-
form and equal tax treatment within a particular taxing jurisdiction. Uni-
formity clauses involve three potential restrictions on the exercise of
legislative power to tax real property. The first restriction involves the uni-
formity required in taxing the property itself which concerns the degree leg-
islatures are free to pick and choose among classes of property for taxation.
A requirement of “universality of taxation” exists if all property must be
selected for 1axation and no property is exempt unless it is expressly desig-
nated as exemptible in the constitution. The second restriction concerns the
uniformity required for the effective rate of property taxation, which is a
combination of the assessed value and tax rate on that assessed value. A
third restriction involves the method of taxation, that is, whether the uni-
formity clause requires that property be taxed only in accordance with its
value (ad valorem method) or permits specific property taxes to be imposed.

Property tax incentives may be a new approach for promoting farmer
participation in soil conservation programs if methods can be found to over-
come the rigid restrictions placed on property taxation by the uniformity

540. Covo. REV. STAT. §§ 39-3-131(1)-(3} (1982). The department may certify all or part of the
property as eligible pollution control property for tax credits. CoLo. ReEv. STAT. § 39-5-131(3)
(1982). See Coro. REv. STAT. §§ 39-5-131(1)-(5) {1982) (cenifying procedures).

541. Covo. REv. 5TAT. § 39-4-131(T) (1982).

542, Covo. REv. StaT, § 39-22-508(1) {1982).

343. R.L Gew. Laws §§ 44-39-2(a), -3(a) (Supp. 1982).
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clauses in state constitutions. Several possible methods are available to
overcome uniformity clause restrictions and allow property tax incentives.
Some methods would require constitutional amendments, while in other in-
stances the constitutional authority is available and only enabling legislation
need be provided. The methods include amending the constitution to per-
mit classification of property upon which soil conservation programs have
been implemented for separate tax treatment; exempting agricultural, forest,
and open space lands from the uniformity clause restrictions and making
participation in soil conservation programs a requirement for differential as-
sessment eligibility; and permitting general classification of property so dif-
ferent ratios of assessed valuation or tax rates can be applied to various
classes. Other possible methods include consideration of conservation meas-
ures as improvements and exempting those improvements from taxation;
providing credits of a specified amount against property taxes for soil con-
servation programs; and providing that a portion of the property taxes be
credited against state income taxes.

The most direct method of removing constitutional restrictions to allow
property tax incentives for implementing soil conservation programs would
be to adopt a constitutional amendment permitting the legislature to classify
property upon which conservation programs have been implemented for
special tax treatment. Several state constitutions now allow such special
handling for certain types of properties for taxation purposes. A specific
constitutional amendment allowing classification of property based on the
implementation of soil conservation programs would merely add another
explicit exception to the strict uniformity rule and permit legislatures to
adopt different assessment methods or tax rates applied to the assessed value
for the soil conservation class.

Constitutions in virtually all states now permit a general classification
of real property for tax purposes or have been amended to provide for differ-
ential assessment of agricultural, forest, or open space lands. All states, ex-
cept Georgia and Mississippi, have adopted one of three types of statutes
providing for differential assessment of agricultural, forest, and open space
lands. Statutes authorizing differential assessment for agricultural, forest,
and open space lands could be easily amended to require implementation of
recommended soil conservation programs as a prerequisite for eligibility for
differential assessment.

Several advantages exist regarding the property tax incentive method
that requires implementation of a soil conservation program as a prerequi-
site for differential assessment. Differential assessment statutes are already
in existence and have been held constitutional under the uniformity clauses.
A statute requiring conservation programs as a prerequisite for differential
assessment, and the repayment of deferred taxes for failure to maintain such
programs, would not create new classes of property, and therefore would not
conflict with the uniformity clause restrictions. Local governments would
not lose as much potential property tax revenue under this method of pro-



B4 SOUTH DAKOTA LAW REVIEW [Vol 29

moting participation in soil conservation programs as with some other meth-
ods, because extra tax incentives are not given for participating in
conservation programs. Soil Conservation Service and soil and water con-
servation district technical assistance and Agricultural Conservation Pro-
gram cost-share funds can be easily used in conjunction with the
prerequisite for differential assessment method. States could even make the
implementation of soil conservation programs dependent upon the availa-
bility of technical assistance and cost-share funds to avoid hardships. An-
other advantage of the differential assessment method is that many states
include open space, forest, planned development, and country club lands in
addition to agricultural lands under their differential assessment program,
thereby permitting broad coverage of land subject to conservation programs. '
The concept of requiring adoption of soil conservation programs by land-
owners as a prerequisite for differential assessment differs little from requir-
ing conservation practices by subdividers as a prerequisite for subdivision
plat approval,

Factors used in determining assessed value could also be redefined
under differential assessment statutes to provide tax incentives for soil con-
servation programs. Assessed value based on capacity to produce may run
counter to promoting conservation programs because more care given land
may cause an increase in value. Deferred or rollback taxes may be levied
against landowners failing to maintain conservation programs in those states
permitting such levies similar to a change in land use. Enforcement of con-
servation programs can be accomplished in those states requiring restrictive
agreements as a prerequisite for differential assessment or in some instances
failure to maintain conservation programs could be deemed a breach of the
agreements and subject the landowners to deferred taxes.

A third possible method of overcoming constitutional restrictions is to
amend the uniformity clauses to allow legislatures to classify property for
the purpose of imposing different ratios of assessed valuation or tax rates
applied to assessed value among the various classes of property, but requir-
ing uniformity within each class. Such an approach grants flexibility to leg-
islatures because several differential and promotional tax devices could be
used without the necessity of amending the constitutions in each instance,
Land upon which soil conservation programs have been implemented could
be put into a separate class and assessed by a different method or have a
different tax rate applied to it. Courts in some states are very flexible in
permitting classification of property if the classification is reasonable.

Another possible method of providing property tax incentives is to con-
sider soil conservation structures as improvements and assess such improve-
ments at a lower value or tax them at a lower rate than other property or
exempt them altogether from taxation. Issues involved with this method of
providing a tax incentive for soil conservation programs include the defini-
tion of improvements and the authority to assess them separately from the
land, classify them, and exempt them from taxation. The constitutional uni-
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formity clauses and statutes must permit improvements to be assessed sepa-
rately from land and must permit improvements o be classified and exempt
from taxation. Several states provide exemptions from taxation for certain
improvements, particularly for pollution control facilities, that could be used
as examples.

Other types of property tax incentives for soil conservation programs
are to provide for credits against property taxes and property tax credits
against state income taxes. Credits of a specified amount could be given
against local property taxes while the owner is implementing and maintain-
ing a soil conservation program. Examples of these types of credits exist in
Minnesota for wetlands and native prairie lands. For this method to be ef-
fective, the constitutional uniformity clause must provide that taxation of
lands upon which conservation programs have been implemented need not
be uniform with taxation of other lands. A certain portion of property taxes
paid on lands where soil conservation practices have been implemented
could be credited against the landowners’ or lessees’ state income taxes.
Some states provide this type of incentive for pollution control facilities.
Credits against income taxes are not hampered by the constitutional uni-
formity clauses.



