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Grasslands included in the Badlands Proposal since they are generally 
144described as noncrop areas.

The grazing activities in the National Grasslands, including associ­
ated permanent improvements such as fences, corrals, stock ponds, dams, 
and other livestock facilities, will not be unnoticeable. But again, the 
Congressional intent that grazing be allowed to continue as an exception 
to a wilderness designation leads to the conclusion that existing perma­
nent improvements resulting from grazing practices will not prohibit the 
National Grasslands from being designated as wilderness. 

In addition, land that has been re-acquired by the federal govern­
ment from private ownership is not ineligible for a wilderness designation, 
as a matter of law. Otherwise, the authority to condemn, exchange, or 
purchase private land within a wilderness area would be meaningless.145 
Similarly, National Grasslands that were privately-owned earlier this cen­
tmy are not ineligible for a wilderness designation just because the public 
ownership has not been continuous. 

Present activities, such as cropping, grazing, or permanent improve­
ments do not prevent a river and its immediate environment from being 
designated wild or scenic. Instead, the primary reqUirement is that the 
river be free-flowing at this time and that it have the appropriate level of 
shoreline accessibility and development for its classification.146 

In summary, an area which had been used by man but has now 
returned to its natural appearance or conditions is not ineligible for a wil­
derness or wild and scenic designation as a result of the earlier use. Simi­
larly, permanent livestock facilities will not prevent National Grasslands 
from being designated as wilderness. Present activities will not prevent a 
wild or scenic designation of a river as long as it is free-flowing and 
undeveloped. 

D. TAKING OF PRIVATE PROPERlY 

Since the National Grasslands are federally-owned, the only individ­
uals using the area for grazing are holders of grazing permits [hereinafter 
permittees].147 The follOwing discussion considers the legal recourse per­
mittees have if a wilderness or wild and scenic designation reduces graz­

144. See generally BADLANDS PROPOSAL, supra note 1 (describing the proposed wilderness areas 
as used for grazing). 

145. See 16 U.S.c. § 1134(a), (c) (1988). 
146. 16 U.S.c. § 1273(b) (1988). 
147. 36 C.F.R. § 222.3(a) (1993). 
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ing or restricts their associated activities. Is a reduction in permitted 
activities a regulatory taking that mandates just compensation?148 

An initial step in the analysis is defining the permittees' property 
right. 149 Grazing permits are Congressional creations described in federal 
statutes and regulations,150 and although these laws provide indications as 
to the rights held by permittees, they may not be conclusive. Conse­
quently, grazing permits have been defined in different ways. Some of 
the suggested definitions for a grazing permit are: 

1. a revocable license that the administering federal agency 
can modify or cancel at any time and without compensating the 
permittee; 
2. a lease for a term requiring the lessor to compensate the 
lessee should the permit be altered during the term; and the 
lease is renewable with priority given to the holder of the expir­
ing permit, but there is no guarantee that it will be renewed 
with terms identical to those of the prior permit; or 
3. a property interest of infinite duration entitling the lessee to 
have the permit renewed at the end of each term with no more 
than limited reductions in rights, and any substantial changes in 
the terms of the permit, whether during its term or at renewal, 
entitle the permittee to just compensation. 151 

A review of federal law may help resolve the question. 

Grazing permits are issued for a term of ten years, unless there is a 
reason for a shorter term.152 The permittee holding an expiring permit is 
given first priority for receipt of a new permit if: 

• the land remains available, 
• the permittee is in compliance with the agency's rules, and 
• the permittee accepts the terms of the new permit.153 

148. U.S. CONST. amend V; see Lucas v. South Carolina Coastal Council, 112 S. Ct. 2886 (1992); 
see also Dolan v. City of Tygard, 62 U.S.L.W. 4576 (1994) (adopting a new standard of review for 
regulatory exactions pursuant to private development proposals). 

149. "[T]he logically antecedent inquiry into the nature of the owner's estate shows that the 
proscribed use interest were [or were] not part of his title to begin with." Lucas, 112 S. Ct. at 2889. 

150. See 43 U.S.C. § 1752 (1988); 36 C.F.R. pt. 222 (1993). 
151. See, e.g., John S. Harbison, Hohfeld and Herefords: The Concept of Property and the Law 

of the Range, 22 N.M. L. REV. 459 (1992) (focusing on BLM lands); Rozanna C. Larson, Grazing on 
the National Grasslands (unpublished writing requirement, University of North Dakota School of 
Law) (1992) (concentrating on Forest Service Grasslands). 

152. 43 U.S.C. § 1752(a). (b) (1988). Reasons for shorter terms include: "(1) the land is 
pending disposal; or (2) the land will be devoted to a public purpose prior to the end of ten years; or 
(3) it will be in the best interest of sound land management to specify a shorter term." Id. 

153. 43 U.S.C. § 1752(c) (1980). 
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However, grazing permits do not convey a right, title, or interest in any 
lands or resources held by the United States. 154 Likewise, a permit does 
not limit or restrict "any right, title, or interest of the United States in any 
[federally-owned] land or resource;"155 nor does it negate Congressional 
constitutional "power to . . . make all needful rules and regulations 
respecting the ... property belonging to the United States."156 

The Forest Service is authorized to cancel, modify, or suspend graz­
ing permits, in whole or in part.157 More specifically, by regulation the 
Forest Service is allowed to 

(1)	 [c]ancel permits where lands grazed under the permit are 
to be devoted to another public purpose including disposal 

...[or] 
(7)	 [m]odify the terms and conditions of a permit to conform 

to current situations brought about by changes in law, reg­
ulation, executive order, development or revision of an 
allotment management plan, or other management 
needs.158 

Furthermore, in order to update permits, the permits "may be canceled at 
the end of the calendar year of the midyear of the decade ... , provided 
they are reissued to the existing permit holder for a new term of 10 
years."159 

None of these laws explicitly impose an obligation on the Forest Ser­
vice to compensate the permittee for changes in the grazing permit, but 
they do grant the permittee some legal protection. For example, if a per­
mit is canceled in whole or in part in order to devote land to another 
public purpose, the permittee shall receive reasonable compensation for 
the adjusted value of authorized permanent improvements (such as cor­
rals, fences, stock watering facilities) ,160 and except in case of an emer­

154. See id. § 1752(h); 36 C.F.R. § 222.3(b) (1993); see also Osborne v. United States, 145 F.2d 
892. 895 (9th Cir. 1944) (stating that although the Forest Service regulations specify that" '[a] term 
permit shall have the full force and effect of a contract between the United States and the 
permittee[,]' [nlo authorization for such provision can be found in any Congressional Act, and its 
literal meaning cannot be valid. We are of the opinion that by such provision the government means 
that it will regard the terms of its permit as bini:ling between it and other permit seekers."). Thus, 
permittees are protected from the federal government's issuance of permits which would encroach on 
their use of federal land but are not given any interest in federal land. See also 43 U.S.C. § 315(b) 
(1980); United States ex rei. Bergen v. Lawrence, 620 F. Supp. 1414, 1419 (D. Wyo. 1985) (discussing 
the Taylor Grazing Act). ''The issuance of a permit pursuant to the provisions of this subchapter shall 
not create any right, title, interest, or estate in or to the lands." Id. (citing 43 U.S.C. § 315(b) (1980)). 

155. Pub. L. No. 103-278. 
156. U.S. CONST. art. IV, § 3. 
157. 43 U.S.C. § 1752(a) (1988). 
158. 36 C.F.R. § 222.4(a) (1993) (specifying changes in grazing permits). 
159. 36 C.F.R. § 222.3(c)(I)(iii) (1993) (specifying criteria under which grazing and livestock 

use permits may be issued). 
160. 43 U.S.C. § l752(g) (1980); 36 C.F.R. § 222.6 (1993). 
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gency, a grazing permit can be canceled in whole or in part only after a 
two-year notification. 161 Likewise, the requirement of having to reissue a 
new permit to replace one canceled at midpoint to update its terms and 
conditions also offers some legal protection,162 but it does not prevent 
unilateral changes in the terms of the permit. 

Although possessing many of the terms of a lease, a permit appears 
to be a revocable license for which no compensation is owed to the per­
mittee if it is canceled,163 unless the permit is canceled without the two­
year notice in a nonemergency situation. The courts have repeatedly 
reinforced this definition. l64 

The ten-year term should be interpreted as the period of time during 
which the government and permittee will exclude other livestock produ­
cers from the leased land. l65 The permit does not obligate the govern­
ment to allow the permittee to remain on the land that entire time, nor 
does it guarantee renewal of the permit upon its expiration. The law 
states that the government can have the permittee off the land in two 
years or less if the land is to be devoted to another public purpose. A 
permittee does not have the same legal rights against the federal govern­
ment as the permittee does against another livestock producer. Likewise, 
the right of first refusal for a renewed lease defines the permittee's legal 
position relative to other producers; it does not obligate the government 
to renew the permit. 

Congress recognized that some areas likely to be designated as wil­
derness or wild and scenic will be federal grazing areas and in the interest 
of preserving these activities, indicated that these areas should not be sub­
ject to outright grazing prohibitions. For example, the Grazing Guide­
lines specify that there should be "no curtailments" or phaSing out of 
grazing as a consequence of a wilderness designation. l66 Similarly, the 
Scenic Act forbids any abrogation of "any existing rights, privileges, or 
contracts affeCting Federal lands held by any private party without the 
consent of said party."167 

161. 4.'3 U.S.C. § 1752(g) (1980); see also Hinsdale Livestock Co. v. United States, 501 F. Supp. 
773, 776 (D. Mont. 1980) (finding that drought conditions were not sufficient to create an emergency 
situation which would allow the eviction of permittees' cattle from grazing land before their permits 
expired). 

162. See supra note 159. 
163. See Osbome, 145 F.2d at 896 (stating that the Forest Service may not enter into an 

arrangement "to make any agreement regarding [permits] subject to the payment of compensation for 
. . . revocation"). 

164. See supra note 161 (discussing the necessity for an emergency situation to exist before 
evicting ranchers prior to the expiration of their permits). 

165. See supra note 154 (discussing the relationship between the United States and its 
permittees). 

166. See infra Appendix I. 
167. 16 U.S.C. § 1283(b) (1988). 



533 1994] ARE THERE CATILE IN NATURE? 

The Congressional restriction on the administering agency as speci­
fied in the Grazing Guidelines suggests that a wilderness designation no 
longer qualifies as "another public purpose" to justify a two-year notice to 
cancel a grazing permit. Prior to the Grazing Guidelines, any other public 
purpose, including a wilderness designation, would have been justification 
for a two-year notice. Since the Guidelines, a wilderness designation can 
no longer be used as the reason for canceling or curtailing grazing. This 
also suggests that a wilderness designation is not a valid reason for not 
renewing an expired grazing permit. 

If that is the case, the resulting question is whether the Wilderness 
Act and its Grazing Guidelines have expanded the legal protection for 
grazing activities, rather than contracting them, as often has been sug­
gested over the last three decades. 

The implication of the Scenic Act is not as clear. An argument could 
be made that a wild or scenic designation is not a public purpose with 
which to justify canceling the permit; that is, using the designation to can­
cel the pennit abrogates an existing right. Conversely, allowing a wild or 
scenic designation to serve as the basis for a two-year cancellation notice 
does not "abrogate any existing rights" because the authority to cancel a 
grazing permit for scenic or wild areas after a two-year notice is no differ­
ent than the rights and limitations the permittee faced prior to the 
designation. 

If a wilderness designation and the Grazing Guidelines expand the 
permittee's rights, how would they be enforced against an agency? One 
suggestion is that an injunction prohibiting curtailed grazing, and not 
compensation, would be the appropriate remedy. 

E. OTHER RIGHTS 

Grazing activities are not the only interests affected by wilderness 
and wild or scenic designations. The pennittee's base operation and 
water rights may also be impacted. 

Pennittees are required to have privately-owned land for the base of 
their gra7ing business to which the grazing pennit attaches. l68 The sale 
or transfer of the base property among individuals, in most cases, also 
transfers the attached grazing permit. 169 Often the value of the permit is 
bid into the price of the base, and a reduction in pennitted grazing activi­
ties leads to a diminution in the value of the privately-owned base. 

168. 36 C.F.R. §§ 222.1(b)(3), 222.3(c)(I)(i) (1993) (specifying criteria under which grazing and 
livestock use permits may be issued). 

169. 36 C.F.R. § 222.3(c)(l)(iv) (1993). 
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However, the reduced market value of the base property resulting 
from government action is not likely to be a compensable taking. In can­
celing a permit, the government is taking no more than two years of graz­
ing profit, even though the private sector may have speculated and bid 
many years of future profit from federal grazing into the base land. From 
the government's perspective, all that the permittee holds is a two-year 
guaranteed permit,170 and that is the limit for which the permittee may 
receive compensation. No permittee is assured of any more than two 
years of grazing under the terms of the permit and federal law. l71 The 
private sector's action of raising the price of the base to reflect the value 
of future grazing permits that individuals speculate will arise does not 
alter the legal relationship between the government and the permittee.172 

This is different from privately-owned land in which the market has bid 
up the value based on speculation about the future. In the case of pri­
vately-owned land, it is a private right about which the market is speculat­
ing; whereas in the case of a grazing permit, it is a well-defined 
government-granted privilege that is the target of the speculation.l73 

Furthermore, these two years of profit should be figured into the 
value of the permit and not the base. Even though private parties bid the 
expected value of the permit into the base, perhaps because it is the easi­
est means for private parties to transfer the value of the permit, that does 
not alter the legal relationship between the permit-granting agency and 
the permittee. 

Private water rights and their usage also may be affected by a wilder­
ness or wild and scenic designation. The law is clear that water rights are 
property interests,174 and that they are protected by the United States 
Constitution from government action which interferes with their use or 
enjoyment. 175 Likewise, "regulations that prohibit all economically bene­

170. See 43 U.S.C. § 1752(g) (1980) (providing that a two-year notice to cancel a grazing permit 
is required in a nonemergency situation). 

IiI. Although the permittee may be issued a permit with a ten-year limit, there are certain 
circumstances under which this may be revoked. There must be a two-year notice of revocation 
unless there is an emergency. 36 C.F.R. § 222.4(a)(1) (1993). Thus, barring an emergency, it 
appears that any permit is terminable in two years. 

172. United States v. Fuller, 409 U.S. 488 (1973). 
173. See generally In re Contin's Estate, 237 N.W.2d 171 (S.D. 1975) (discussing valuation and 

grazing rights). However, after Lucas, this speculation may be protected if the owner has merely a 
"reasonable expectation" or a "reasonable investment-backed expectation" of compensation for a 
taking. Lucas 1I2 S. Ct. at 2894 n.7. 

174. WELLS A. HUTCHINS, NATURAL RESOURCE ECONOMICS DIVISION, ECONOMIC RESEARCH 
SERVICE, UNITED STATES DEPARTMENT OF AGRICULTURE, WATER RIGHTS LAws IN THE NINETEEN 
WESTERN STATES, MISCELLANEOUS PUBLICATION No. 1206, Vol. I, at 151 (1977). 

175. rd. at 390-91; 16 U.S.C. § 1284(b) (1988) ("[A]ny taking by the United States of a water 
right which is vested under either State or Federal law at the time such river is included ... shall 
entitle the owner thereof to just compensation."). 
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ficial use"176 are as much a taking as a physical invasion of the owner's 
land. Federal action, such as a wilderness or wild and scenic designation, 
which leaves the permittee's water rights unusable because the livestock 
can no longer enter the river's riparian area, may be a compensable taking 
of those water rights. 

A wilderness designation is not likely to diminish grazing activities 
due to the grazing gUidelines. A wild or scenic designation, as discussed 
previously, is not as clear and is likely to impact grazing in the river's 
immediate environment. The designation may impact the livestock pro­
ducers' chances to fully utilize their right to water their livestock at the 
river. This, in tum, leaves the water unusable to the producer. In such a 
case, the water right will likely be considered taken, entitling the permit­
tee to be compensated. Congress recognized that this may occur and 
mandated, in the Scenic Act, that taken water rights be compensated.177 
In states in which water rights can be transferred much like any other 
private property right, grazing permittees may be expected to mitigate 
their damages by selling the water right to another party. This scenario is 
beyond the scope of this article. 

The legal consequences of secondary impacts of a designation differ. 
Reduced market value of the privately-owned base is not a compensable 
taking, unless the notification requirement has been violated, whereas 
interference with the use of water rights entitles the owner to just 
compensation. 

VI.	 IMPACT OF WILDERNESS OR WILD AND SCENIC RIVER 
DESIGNATION ON SCHOOL LANDS 

Even though National Grasslands comprise most of the land encom­
passed in the Badlands Proposal, landowners other than grazing permit 
holders also are affected by the proposal. Several other types of land 
could be affected by wild and scenic designation. The area between the 
Little Missouri National Grasslands and the Fort Berthold Indian Reser­
vation contains several tracts of BLM land that could be affected. Por­
tions of the Fort Berthold reservation near the Little Missouri River 
might be affected, too. 

Some land parcels included in the Badlands Proposal are school trust 
landsp8 These parcels were granted to North Dakota by the federal gov­
ernment at the time of statehood in return for the state's promise to use 

176. Lucas. 112 S. Ct. at 2900. The Lucas majority suggested in dicta that less than total loss of 
economic use, such a loss of 90% use, may constitute a compensable taking. 112 S. Ct. at 2894-95 
n.7-8. 

177. 16 U.S.C. § 1284(b) (1988). 
178. See FOIlEST VISITOIlS MAP, supra note 6. 
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the lands only to support schools and to relinquish any claim on federal 
land within the state.179 The promise to use the lands only to support 
schools was incorporated into the state constitution. IBO 

Under the federal mandate to use the lands to support schools, states 
with school lands must obtain "full fair market value" for any sale or 
exchange of the lands. IBI Generally, the Wilderness and Scenic Acts allow 
land to be donated to the federal government, but do not authorize agen­
cies to purchase state-owned land. IB2 Since school lands can be sold but 
not donated, one of the few alternatives for school lands targeted for a 
wilderness or wild and scenic designation is to exchange them for other 
federal land of equal value. Another alternative may be for the state to 
retain ownership of the land after it has been designated as a wilderness 
area or wild and scenic river and continue using the land as it had done in 
the past. Perhaps this could include leasing the land to ranchers. 

VII. CONCLUSION 

When a wilderness or wild and scenic designation is proposed for 
areas currently used for grazing, questions arise such as: whether 
National Grasslands, acquired and managed according to Bankhead­
Jones, are eligible for such designations, and if so, what impact would 
such designations have on grazing practices. 

The land utilization requirement of Bankhead-Jones will not hinder a 
wilderness designation; Bankhead-Jones lands are to be managed for mul­
tiple uses, including land conservation. Furthermore, the Wilderness Act 
includes an explicit exception for current grazing practices and indicates 
that permanent improvements needed for current grazing activities do 
not render the area ineligible for a wilderness designation. 

Past cultivation does not prevent a wilderness designation because 
present appearance is the eligibility criterion, not past uses. Although the 
deSignated area needs to be federally-owned, the Wilderness Act allows 
acquisition by the federal government as part of the designation process. 
Thus, past private ownership will not render an area ineligible. Conse­
quently, for purposes of this discussion, eligibility conflicts between the 
Bankhead-Jones and Wilderness Acts are virtually nonexistent. 

179. E.g., Sally K. Fairfax et aI., The School Trust Lands: A Fresh Look at Conventional 
Wisdom, 22 ENVTL. L. 797 (1992) (describing the school trust grant program and problems that states 
have in managing the lands); FRANCIS & GANZEL, supra note 104, at 15. 

180. N.D. CONST. art. IX, § 3. 
181. Fairfax, supra note 179, at 799. 
182. This is based on a narrow interpretation that Congress' authorization of agencies to 

purchase "privately-owned land" from a willing seller or to obtain "privately-owned land" by 
condemnation do not authorize purchasing targeted land from a state even if the state is willing to 
sell. See 16 U .S.C. §§ 1134(a), (c); 1135(a)-(b) (1988). 
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A wild or scenic designation is based on whether the river is cur­
rently free-flowing and whether the river's immediate environment has 
the appropriate level of development and access. Grazing in the immedi­
ate environment may not render the river ineligible for designation. 

Although grazing may conflict with preservation goals, it may not be 
the presence of cattle but the presence of man and man-made items used 
or left in the grazing area that cause the problem. Recognizing that graz­
ing activities likely conflict with the broad prohibitions of the Wilderness 
Act, Congress excepted current grazing activities. A wilderness designa­
tion locks in current grazing practices. The wilderness designation will 
not allow these activities to be expanded unless such expansion does not 
interfere with the goal of the wilderness designation, but the gUidelines 
prohibit an involuntary reduction in grazing activities solely for the pur­
pose of wilderness preservation. 

The Scenic Act does not have a broad exception for grazing in the 
river's immediate environment. Instead, the protection takes the form of 
more limited and indirect protection. For example, a wild or scenic 
designation cannot diminish private contractual rights to federal lands. 
This protection assures two years of grazing, but it is not clear for how 
long beyond that period. 

In addition, grazing can continue into the future if such activity fits 
the purpose of the Scenic Act, as determined in the management plan. 
Therefore, a partial solution to the uncertainty surrounding grazing and a 
wild or scenic designation may be a political compromise that is reached 
either dUring development of a management plan or incorporated into the 
designating legislation. One has to wonder whether Congress would 
develop grazing guidelines for areas designated as wild or scenic? Fur­
thermore, existing grazing practices on private land within the immediate 
environment of a designated river will continue uninterrupted if the fed­
eral agency has acquired the land through a scenic easement. 

Another issue is whether a designation, to the extent that it reduces 
grazing, is a compensable taking. Generally, it will not be a taking; rela­
tive to the federal government, the permittees' grazing interest is no more 
than a two-year lease. The Grazing Guidelines arguably expand the per­
mittee's rights by eliminating wilderness designation as a publiC purpose 
with which to justify canceling a permit. In all other cases, a two-year 
notice to cancel a grazing permit so the land can be devoted to another 
public purpose, or a decision to not renew a grazing permit because the 
land is no longer available, is not a taking of property that would require a 
payment of just compensation. 

Finally, a wild or scenic river designation will more adversely impact 
current grazing practices than would a wilderness designation for 
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National Grasslands. This conclusion primarily relies on two points. 
First, the immediate environment of the proposed wild or scenic river is 
not all federally-owned land, and private ownership in the river's immedi­
ate environment will be affected. Fee ownership or a scenic easement 
will be acquired for all private land within the river's immediate environ­
ment, whether voluntarily or by condemnation. By comparison, nearly all 
the area proposed to be deSignated wilderness is federally-owned, so the 
Badlands Proposal would not directly affect as much privately-owned 
land. But the fee title private lands affected by such a wilderness deSigna­
tion would have to be acquired by the federal government. Second, the 
Wilderness Act includes an explicit exception for current grazing prac­
tices; the Wild and Scenic Act does not have such an explicit or encom­
passing exception (except to continue regular uses if a scenic easement is 
acquired through condemnation). Without such an explicit exception, the 
administering agency has more discretion. This means permittees and 
private landowners in the river's immediate environment are subjected to 
a more uncertain future. 

Proponents of the Badlands Proposal recognize the uncertainty that 
follows from designating a river wild or scenic and suggest that local inter­
ests and concerns be addressed dUring the development of the manage­
ment plan before the area is ever designated. Interested parties need to 
be involved in the political process and should not expect to rely on the 
current law to protect their grazing activities. 
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APPENDIX I
 
GRAZING GUIDELINES183
 

1. There shall be no curtailments of grazing in wilderness simply 
because an area is, or has been designated as wilderness, nor should wil­
derness designations be used as an excuse by administrators to slowly 
"phase out" grazing. Any adjustments in the numbers or livestock permit­
ted to graze in wilderness areas should be made as a result of revisions in 
the normal grazing and land management planning and policy setting pro­
cess, giving consideration to legal mandates, range condition, and the pro­
tection of the range resources from deterioration. 

It is anticipated that the numbers of livestock permitted to graze in 
wilderness would remain at the approximate levels existing at the time an 
area enters the wilderness system. If land management plans reveal con­
clUSively that increased livestock numbers of animal unit months (AUMs) 
could be made available with no adverse impact on wilderness values such 
as plant communities, primitive recreation, and wildlife populations or 
habitat, some increases in AUMs may be permissible. This is not to 
imply, however, that wilderness lends itself to AUM or livestock increases 
and construction of substantial new facilities that might be appropriate for 
intensive grazing management in non-wilderness areas. 
2. The maintenance of supporting facilities, existing in an area prior to 
its classification as wilderness (including fences, line cabins, water wells 
and lines stock tanks, etc.), is permissible in wilderness. Where practical 
alternatives do not exist, maintenance or other activities may be accom­
plished through the occasional use of motorized equipment. This may 
include, for example, the use of backhoes to maintain stock ponds, pickup 
trucks for major fence repairs, or specialized equipment to repair stock 
based watering facilities. Such occasional use of motorized equipment 
should be expressly authorized in the grazing permits for the area 
involved. The use of motorized equipment should be based on a rule of 
practical necessity and reasonableness. For example, motorized equip­
ment need not be allowed for the placement of small quantities of salt or 
other activities where such activities can reasonably and practically be 
accomplished on horseback or foot. On the other hand, it may be appro­
priate to permit the occasional use of motorized equipment to haul large 
quantities of salt to distribution points. Moreover, under the rule of rea­
sonableness, occasional use of motorized equipment should be permitted 
where practical alternatives are not available and such use would not have 
a Significant adverse impact on the natural environment. Such motorized 
equipment uses will normally only be permitted in those portions of. a 

183. H.R. 617, supra note 41, at 11-12. 
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wilderness area where they had occurred prior to the area's designation as 
wilderness or are established by prior agreement. 
3. The replacement or reconstruction of deteriorated facilities or 
improvements should not be required to be accomplished using "natural 
materials," unless the material and labor costs of using natural materials 
are such that their use would not impose unreasonable additional costs on 
grazing permittees. 
4. The construction of new improvements or replacement of deterio­
rated facilities in wilderness is permissible if in accordance with these 
gUidelines and management plans governing the area involved. However, 
the construction of new improvements should be primarily for the pur­
pose of resource protection and the more effective management of these 
resources rather than to accommodate increased numbers of livestock. 
5. The use of motOlized equipment for emergency purposes such as res­
cuing sick animals or the placement of feed in emergency situations is also 
permissible. The privilege is to be exercised only in true emergencies, 
and should not be abused by permittees. 


